% |-
N

25
y 4

£\
3}%’

) HafeHas NpaBoBas NoaaepHKa

"O630p cynebHom npakTukn rno genam,
CBA3aHHbLIM C pa3peLleHneM CnopoB O 3aLluTe
NHTenneKTyasribHbIX npas”

(yTB. Npesnanymom BepxosHoro Cyaa PP
23.09.2015)

HokymeHT npepoctasneH KoHcynbTaHTtlntoc

www.consultant.ru

[ata coxpaHeHus: 01.10.2015


http://www.consultant.ru
http://www.consultant.ru
http://www.consultant.ru
http://www.consultant.ru
http://www.consultant.ru

"O630p cyaebHoM NpakTMkK No Aenam, CBA3aHHbIM C
paspeLleHneM CNopoB O 3aLLNTE MHTENNEKTyarnbHbIX npas”
(yTB. MNpesnamnymom Bepx...

HokymeHT npepgoctasneH KoncynbranTllntoc
[ata coxpaHeHus: 01.10.2015

YTBEPXKOEH

Mpesugmnymom BepxoBHoro Cyaa
Poccuiickon depepaumm

23 ceHTAbps 2015 .

OB30P
CYOEBHOW NPAKTUKM NO AENAM, CBA3AHHbIM C PA3PELLEHWMEM CMOPOB
O 3ALUNTE MHTENNEKTYAJIbHbIX NMPAB

BepxoBHbiM Cygom Poccunckon ®depepaumm npoBedeHo 0000LWEHWE MPaKTUKU  PaCCMOTPEHUS
CynebHbiMuM KoNnernammn no rpaxxaaHckum genam, no 3KOHOMMYECKUM cnopam, Mo agMUHUCTPaTUBHBIM Aenam
BepxoBHoro Cypa Poccuiickon depepaumu, cyaamy oOLLEN HOPUCOUKLUUM U apOuTpakHbIMKM cydamu  gen,
CBSI3aHHbIX C paspeLleHMeM CMOpOB O 3alUUTE WHTEMMEKTyasnbHbIX MpaB, Mocfne MPUHSATUA COBMECTHOro
nocTtaHoBreHusi nneHymoB BepxoBHoro Cyma Poccunckon ®epepauum n Bbicwero ApbutpaxHoro Cypa
Poccwuiickon depepaumm ot 26 mapta 2009 r. N 5/29 "O HekOoTOpbIX BOMPOCax, BO3HUKLIMX B CBSA3N C
BBEZEHMEM B JEeNCTBMNE YacTu YeTBepTon [ paxkgaHckoro kogekca Poccuinckon degepaumn’.

3a yKkasaHHbI Nepuos NPou3oLLn CyLLECTBEHHbIE U3MEHEHUS KAaK B 3aKkoHOAATernbHOM peryrnmpoBaHum
BOMPOCOB NPaBOBOW OXpaHbl U 3alUTbl PaB Ha pe3ynbTaTbl UHTENNEKTyanbHOW AesTenbHOCTU W cpeacTsa
MHAMBUOyanu3auumn, Tak U B OpraHM3aunoHHONW CTpyKType cynebHon cucTembl B CBSA3M C HEOOXOOMMOCTBLHO
COBEpPLUEHCTBOBaHMA MpaBoCyaust B cdepe 3alinTbl  MHTEMMeKTyanbHbIX MNpaB, MOBbLIWEHWS  €ro
3 peKTUBHOCTM M Ka4eCTBa, a Takke obecneveHns eguHoobpasnsi cyaebHOM NpakTUKK.

Tak, B cootBetcTBMM C PegepanbHbiM KOHCTUTYLMOHHBIM 3akOHOM OT 6 aekabpsi 2011 rr. N 4-OK3 "O
BHECEHUN U3MeHeHun B depepanbHbIi KOHCTUTYUMOHHBLIM 3akoH "O cypebHon cucteme Poccuinckon
Pepepaumn” n PegepanbHbil KOHCTUTYLMOHHBIN 3akoH "O6 apbutpaxHbix cygax B Poccuiickon Pepepaummn” B
CBSI3M C CO3gaHMeM B cucteme apbutpaxHbeix cyaoB Cyaa no MHTennekTyanbHbiM npaBam” n PepepanbHbiM
3akoHoM oT 8 gekabps 2011 r. N 422-®3 "O BHeCeHUM U3MEHEHUI B OTAESNbHble 3aKOHOOAaTEeNlbHble aKThbl
Poccunckon ®egepaumm B CBA3M € cO3gaHNeEM B cucteme apbutpaxHbix cygoB Cyga no MHTEnneKkTyarnbHbIM
npasam" ¢ 3 nonda 2013 roga B cucteme apbutpaxHbiX CyAoOB Hayan paboTy MepBbi cneumann3vpoBaHHbIN
cyn - Cya no uHTennekTyanbHbiM MpaBaM, KOTOPbIA B KayecTBe cyda MepBOW WMHCTaHUMM paccmaTpuBaeT
oTAenbHble gena o6 ocnapvBaHWM HOPMAaTUBHbIX MPABOBLIX akTOB B CQ)Epe MPaBOBOW OXpaHbl pe3ynbTaToB
WHTENNEeKTyanbHOM AeATENbHOCTM U CPEACTB UHAMBUAYaNu3aummn, a Takke gerna no crnopam o NpeaocTaBeHnm
UM NpeKpaLLEeHUN MPaBOBOW OXpaHbl Pe3ynbTaToB MHTENNEKTYaNbHON AEATENBHOCTA U NPUPABHEHHBIX K HUM
cpeacTB VHAMBMAYaNM3aunn puanyecknx nvd, ToBapos, paboT, ycrnyr v nNpeanpuatun (3a WMCKYEHMEM
0OBEKTOB aBTOPCKMX U CMEXHbIX NpaB, TONOMOMMIN UHTErparnbHbIX MUKpPOCcxeM). B kavyecTBe cyaa kaccaumMoHHON
uHcTaHuum Cya nNo MHTeNNeKTyanbHbIM NpaBaM OCYLLECTBNAET NepecMoTp cyaebHbIX akToB B 06nactu 3awmThbl
WHTENNEeKTYyanbHbIX NPaB, BbIHECEHHbIX apOUTPaXXHbIMM CyaamMn NEPBOM U anennaunMOHHON MHCTaHLUMK, a Takke
cynebHbIX akToB, BbiIHECEHHbLIX CyJOM MO MHTENMEKTyanbHbIM MpaBaM B KayecTBe cyda MNEpPBOW MHCTaHUWM.
Llenbto cozgaHua aToro cyga sAsunacb HeoOXOAMMOCTb COBEPLUEHCTBOBaHUSA NpaBocyaus B cdepe 3awuThbl
WHTENNEeKTyanbHbIX NpaBs, NOBbILWEHMS ero apEKTUBHOCTU N Ka4eCTBa, a Takke obecneyeHns eguHoobpasus
cynebHon NpakTuKK.

depepanbHbiM - 3akoHOM OT 2 uionsg 2013 r. N 187-®3 Obinv BHECEHbl U3MEHEHUs B OTAEerbHble
3aKkoHodaTenbHble akTbl Poccunckon ®defepaumm nNo BOMpocaM 3allUTbl MHTEMMEKTyamnbHbIX MpaB B
WHOPMALIMOHHO-TENEKOMMYHUKALIMOHHBLIX CETAX, B COOTBETCTBUM C KoTopbiMu ¢ 1 asrycta 2013 roga k
nogcygHoctM MOCKOBCKOro ropogckoro cyda Obina OTHeceHa HoBas KaTeropusi Oen - rpaxgaHckve gena,
CBSI3@HHblE C 3alMTOW MCKIIOYMTENbHbIX NMpaB Ha (unbMbl, B TOM 4YucCre KUHOMUNbMbI, Tenedwurbmbl, B
NHOPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETSX, B TOM Yncne B cetn "VIHTepHeT", n N0 KOTOPbIM MM MNPUHATHI
npeaBapuTenbHble obecneuntenbHble Mepbl B cooTBeTcTBUM co cT. 144.1 Kogekca. Bnocneacteum B cuny
depepanbHoro 3akoHa ot 24 Hos6pst 2014 1. N 364-P3 "O BHeceHUN nameHeHmn B PepepanbHbil 3akoH "O6
WHopmaLnn, NHHPOPMAaLIMOHHBIX TEXHOMOMMAX U O 3awmTte nHpopMaumn" 1 [paxgaHCKMn npoueccyanbHbIN
kogekc Poccuiickon ®egepaummn” Obin paclumpeH nepedeHb 06 bEKTOB, MCKIIOYMTENBHbBIE NPpaBa Ha KOTOpble B
NMHOPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETAX MOIyT 3almwartbcs NyTeM Mogayvn 3asaBieHWs O MPUHATUM
npeaBapuTenbHbIX 0b6ecneunTenbHbIX Mep U Nogayvm UCKOBOrO 3asiBNeHNsA No TpeboBaHMIo, B CBS3N C KOTOPbIM
CYyOOM NMPUHATBI Takne mMepbl. K nx umcny Obinm oTHeceHbl BCe OObeKkTbl aBTOPCKMX U (MNKU) CMEXHbIX Npas,
KpoMe doTorpaduyecknx npousBeaeHnidi U MNpou3BEeAEHWUA, MOJMYYEHHbIX crnocobamu, aHanornyHbIMm
doTorpadgum.

Kpome TOro, pedopmupoBaHMiO ModBepriiacb W cama YacTb 4eTBepTasd [pakgaHckoro Kogekca
Poccwuiickon ®epepaumm (ganee - K P®). Hambonee cylleCTBEHHblE WM3MEHEHUSI W OOMOSIHEHMS Obinn
BHeceHbl PepepanbHbiM 3akoHOM oT 12 mapTta 2014 r. N 35-®3 "O BHeceHun W3MEHEeHVU B 4acTu NepBYIo,
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BTOPYIO 1 4yeTBepTyto paxaaHckoro kogekca Poccuiickon ®efepaumm 1 oTaenbHble 3akoHoAaTerbHble aKThbl
Poccuickon ®enepaumn”, 3aTpoHyBLUME Kak oOLwme nonoxeHusa pasgena VII TK PO (ct. 1229, 1246, 1250 -
1251 n gpyrue), Tak n otaenbHble HopMbl rnae 70 - 76 aToro pasgena.

PerynnpoBaHue HeEKOTOPbIX BONPOCOB NPaBOBOW OXpaHbl Pe3ynbTaToB MHTENMNEKTyanbHON AeSATENbHOCTH
ObIno n3amMeHeHo Takke hegepanbHbiMy 3akoHamm oT 21 pespana 2010 r. N 13-®3, ot 24 dpeBpansa 2010 r. N
17-03, o1 4 oktabps 2010 r. N 259-®3, ot 8 gekabps 2011 r. N 422-03, ot 2 utona 2013 r. N 185-®3, ot 2
mions 2013 r. N 187-03, ot 23 monsa 2013 r. N 222-®3, ot 31 gekabpsa 2014 r. N 530-®3. B uvacTHOCTH,
depepanbHeiM 3akoHOM OT 2 mtona 2013 1. N 187-O3 6bina BBegeHa Hosagd cT. 1253.1, ycTaHaenusatoLwlas
0COBEHHOCTU OTBETCTBEHHOCTU MHAOPMALIMOHHOIO NOCPeaHMKa.

M3yyeHne nocTtynmBlUMX MaTepuanoB cygebHon NpakTuk1 nokasano, YTo Npu pacCMOTPEHUN Aen AaHHON
KaTteropuu cygamu B Lienom cobntogatotca TpeboBaHUA OeNCTBYIOLWEro 3akoHOAATenbCTBa, PEeryrmpytoLwero
BOMPOCHl 3aluTbl NpaB Ha pe3ynbTaTbl WHTENMEKTyanbHOW [OeATEenbHOCTM, a Takke Y4YuTbiBaloTCHA
pasbACHEHUS, AaHHble B yKa3aHHOM BbIlle COBMECTHOM MOCTaHOBMEHUN NNeHyMoB Bbicluux cygoB N 5/29 u
paHee TMpUHSTbIX MOCTAHOBMEHMAX (B CrydYae MpUMMEHEHUs 3akoHopaTenbcTBa 00 WMHTENNEeKTyanbHON
cobcTBeHHOCTH, aencteoBaBwero o 1 aHBaps 2008 r.). 3a paccmaTpyBaeMbil Nepuod cdopMmpoBanach
efuHoobpa3Hasi cygebHas npaktvka nNpUMeHeHUs BOoNbLUMHCTBA MONOXEeHUn Yactn vetBepton MK PO, o yem
CBMAETENbCTBYIOT M NPEACTABIMEHHbIE HMXE AaHHbIE CTAaTUCTUKM.

CraTuctnyeckme gaHHble

PesynbTaTbl n3yyeHnst 4aHHbIX CTaTUCTUKU PaCCMOTPEHUS cyaammn obLien pucavkumm Aen o 3aliure
WHTENNEKTYyanbHbIX NpaB CBUMAETENbCTBYIOT O TOM, 4To B 2014 rogy KONMMYECTBO €Nl AaHHOW KaTeropum,
NPOM3BOACTBO MO KOTOPbIM ObINI0 OKOHYEHO, CHU3WUMOCH MO CPaBHEHWIO C aHaNoOrM4YHbIMKU MoKasaTensamu 3a
2012 - 2013 rogb!.

Tak, ecnn B 2012 rogy C BblHECEHWEM pelleHuss Obino paccMoTpeHo 770 pen (B TOM uucrne C
yaoBrnieTBopeHvem TpeboBaHus - 596 gen), B 2013 roay - 636 gen (U3 HUX ¢ yooBneTBopeHneM TpeboBaHus -
475 pgen), To B 2014 rogy C BIHECEHMEM PELLUEHUST pacCMOTpeHo 579 gen aTon kateropum (B TOM 4ucrnie c
yaoBrieTBopeHvem TpeboBaHus - 455 gen). 31o Ha 9,0% meHbLue, yem B 2013 rogy, u Ha 24,8% MeHbLUe, 4eM
B 2012 roay.

Mpu aTom No cpaBHeHmto ¢ 2011 rogom (C BblHECEHWEM pelueHnss paccmoTpeHo 1112 gen), B KOTOPOM
6bIno paccMoTpeHo HanbornbLuee konuyecTBo Aen 3a nepuog ¢ 2004 no 2014 roa, B 2014 rogy kKonn4ecTBo Aen
O 3alLMTe MpaB Ha pe3ynbTaTbl UHTENNEKTYanbHONW AeATENbHOCTU, PACCMOTPEHHBIX C BbIHECEHVWEM pELLEHMUS,
ymeHbLlmnnocb Ha 47,9%. KonuuectBo Takmx gen B 2014 rogy conoctaBumo ¢ ypoBHem 2007 roga (c
BbIHECEHMEM peLleHnst paccmoTpeHo 505 gen).

Ha npoTsikeHnn nocnegHunx Tpex NeT NpakTUYeckn OOUHAKOBO MPOLIEHTHOE COOTHOLLEHME KONMU4ecTBa
Jen, pacCMOTPEHHbIX C BblHECEHWEM pelleHus 06 yOOBneTBOpeHMM 3asiBMeHHbIX TpeboBaHui, U obLiero
KonudecTBa Aen gaHHow kateropun. B 2012 rogy ¢ yaoeneTBopeHnem TpeboBaHuii O6bino paccmotpeHo 77,4%
aen, B 2013 roay - 74,7%, B 2014 rogy - 78,6%.

lMpucyxgeHHble K B3bICKAHWMIO CYMMbl MO YAOBIETBOPEHHBIM MCKaM, BKMOYas MopanbHbii  yuepo,
yBenuumMnucb no cpasHeHuto ¢ 2013 rogom Ha 92,7% (B 2013 rogy - 120 619 027 py6., B 2014 rogy - 232 453
695 pyb.)

B anennsaunoHHom nopsake B 2014 rogy 6bino nepecmoTtpeHo 7,4% aen, no 6,4% 13 H1X peweHus Bbinu
oTMeHeHbl, o 1,0% u3MeHeHbl. AHanormyHble nokasatenu 3a 2012 - 2013 rogbl CBUAETENLCTBYOT O
He3HaYMTENbHOM YBENMMYEHUN KONTMYECTBA OTMEHEHHBIX B anensiuMOHHOM NOPSAKE peLleHni.

Mo cpaBHennto ¢ 2013 rogom noutn Ha 40% yMEHbLKUNOCbL KONMMYECTBO Aefl AaHHOW KaTeropuw,
pPacCMOTPEHHbIX C HApYyLLUEHNEM YCTaHOBIEHHbIX MPOoLEeccyarnbHbIM 3aKOHOAATENBCTBOM CPOKOB.

B 2014 rogy apbutpaxHeiMn cygamn cybbektoB Poccuiickon depepaumm paccmotpeHo 10 109 gen,
CBSA3aHHbIX C 3aLLUMTON MHTENNEeKTyanbHbIX Npae, 4to Ha 1,11% 6onbwe, yem B 2013 rogy. CywecTBeHHoe
KONMMYeCTBO PacCMOTPEHHbIX UCKOBbIX 3asiBNEHU MPUXOAUTCHA Ha [ena, CBA3aHHble C 3aliuTON aBTOPCKUX U
cMexHbIX npaB (51%), a Takke NpaB Ha ToBapHble 3Haku (21%). B anennsunoHHOM nopsigke apbuTpakHbIMM
cygoamum paccmoTpeHa 2 491 anennsiunoHHas »xanoba no genam gaHHoW kateropuun, 4to cocraeBuno 17,4% ot
Oen, pacCMOTPEHHbIX cyaamu nepBon uHcTaHuun. B 2014 rogy Cyoom no MHTennekTyanbHbiM MpaBam B
KayecTBe cyada NepBoW MHCTaHUMM paccMOTpeHo 783 aena; B kaccaumMoHHOM nopsiake - 1360 gen, B ToMm uucne
no anobam Ha pelleHus, npuHATble CyaoOM MO MHTENnekTyanbHbiM MpaBamM B KadyecTBe cyaa nepBon
WHCTaHuun, 264 pgena, a no xanobam Ha cyaebHble akTbl, NpUHATBIE cydamu cybbekToB Poccuiickon
depepaummn n apouTpaxkHbIMK anennsauMoHHbIMK cygamu, - 1096 gen.

Cymma yooBneTBOPEHHbIX apbutpaskHbiMy cygamun TpeboBaHui 0 BO3MELLEHNM YObITKOB MM B3bICKaHWM
KOMMeHcaumm no Aenam o 3awmre UcknountenbHbix npas B 2014 rogy coctaBuna 192 mnH. py6. lMpu atom
BCEro Mo crnopam, CBA3aHHbIM C OXPaHOW WHTENneKkTyanbHONW COBCTBEHHOCTH, apbuTpaxHbiMK Ccygamu
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cybwekToB Poccuiickon ®epepaumm B 2013 rogy BabickaHo 3 389 196 000 py6., B 2014 rogy - 1 900 414 000
pyo.

|. ABTOpCKOE NpaBo U CMEXHble npasa

1. UckntountensHoe NpaBo He NoANeXuT 3allimMTe nyTeM B3bICKaHMS KOMMEHcauum MopanbHOro Bpeaa,
MOCKOMbKY ABNAETCH UMYLLLECTBEHHbIM NPABOM.

ABTOp 06paTWncs B Cyf C UCKOM K psily OpraHu3aumi O 3aliuTe MHTENNeKTyanbHbIX Mnpas, B3bICKAHWUU
KOMMeHcaunn 3a HenpaBOMEpPHOE UCMONb30BaHNE NPOM3BEAEHN, KOMMEHCaL MU MOparnbHOro Bpeaa, nonaras,
YTO OTBETUMKUN HAPYLUWUIIN €r0 MHTENMEKTyanbHble MpaBa Ha CO3[aHHble MM MNPOU3BEOEHUS, pacnpoCTpaHUB
COOpPHMK, cooepKaLLUin COMMHEHUS, B KOTOPbIX YAaCTUYHO KOMUPYIOTCA COYMHEHUS NCTua.

PelweHunem cyaa, octaBneHHbIM 6e3 M3MeHeHUs anennsaunoHHbIM onpeaeneHmeM, NCKoBble TpeboBaHus
YacTUYHO YOOBMETBOPEHbI, B MONb3y aBTOpa C OTBETYMKOB B3biCKaHa KOMMEHcauus 3a HenpaBoMepHoe
ncnonb3oBaHNe NPOM3BEAEHNI, a TakkKe B3biCKaHa KOMIMeHcaLms MoparbHOro Bpeaa.

CynebHas konnerns no rpaxpgaHckum genam BepxoBHoro Cypa Poccuiickon depgepaumm OoTMeHMna
COCTOsIBLUMECSH CyAeOHble MOCTaHOBIEHUS MO CreayHoLUM OCHOBAHUSIM.

Paspelwasa cnop, cya mcxogun M3 TOro, YTO KHWKHOE W34aHMe, pacnpoCTpaHEHHOE OTBETYMKaMW,
COAEPXKUT NPOU3BEAEHMUS, KOTOPbIE KOMUPYIOT COYMHEHUS UCTUA, NpY 3TOM parMeHTbl U3 COYMHEHUN ucTLa
COCTaBnsAT 6OMbLUYO YaCcTb TEKCTA, MONTOXKEHHOIO B OCHOBY NPOV3BEAEHUN, KOTOPbIE pa3MeLLEeHbl B COOpPHMKeE.
B faHHOM u3gaHum nctel, B KayecTBE aBTOpa COYMMHEHWA He yKa3aH, 40Ka3aTenbCTB TOro, YTO COYMHEHMS
MCTUA WCMONb30BaHbl OTBETYMKAMM B COOTBETCTBUM C [OEWCTBYHLIMM 3aKOHOAATENbLCTBOM, Cydy He
npeacTaBreHo.

Mpn atom cya, pykoBoactBysAcb CT. 151 n 1251 K P®, B3bickan B nonb3y UCTUA KOMMEHCaLuio
MOparbHOro Bpeaa 3a HapyLleHue OTBETYMKAMU €ro NpaB Ha pacnopsikeHne pe3ynbTaToM WHTENNeKTyansHon
0edATenbHOCTU, COYTS UX NMNYHBIMU HEUMYLLIECTBEHHLIMU NpaBaMu.

Mexgy Tem nonoxenHuamu cT. 1229, 1270 'K P® onpegeneHo, 4To UCKNOYMTENBbHOE MpaBo (MpaBo Ha
pacnopsikeHue pesynbTaTtoM UHTENNEKTYarbHON OeATeNbHOCTM) NpeacTaBnsieT cobon MMyLLLECTBEHHOE MpaBo.

CornacHo ct. 1251 TK PO 3awuTe nytem B3bICKaHMS KOMMEHCALUNM MOparibHOro Bpeaa noasiexar TONbKo
NNYHbIE HEMMYLLIECTBEHHbIE MpaBa aBTOPa, UCKITKYNTENBHOE NPAaBO 3alUUTEe MYTEM B3bICKAHUSA KOMMEHcaumu
MOparbHOro Bpeaa He NOAMNEXNUT, MOCKOSbKY K HEUMYLLLECTBEHHbIM HE OTHOCUTCS.

MpaBa UcTua, HapyLleHHble OTBETYMKaMM NyTeM MNpoAaXu (pacnpocTpaHeHus) cOOpPHMKA COYUMHEHWNR,
cofepKaLlLero NnponsBedeHnsl, aBTOPOM KOTOPbIX OH SIBMASIETCH, K JIMYHbIM HEMMYLLECTBEHHBIM MpaBam aBTopa,
3a HapylweHue KOTOpbIX MonaraeTcsl B3bICKAHWME KOMMEHCauMM MOpanbHOro Bpeda, [OeWCTBYHLUM
3aKOHOAATENbLCTBOM HE OTHECEHHI.

Kakvne nnyHble HeMMyLLLeCTBEHHbIE NMpaBa UCTLA ObINn HapyLIEeHbl KaXKablM M3 OTBETYMKOB W nognexar
BOCCTaHOBIEHMIO NMYTEM B3bICKaHWUsI KOMNEHCaLUN MOparnbHOro Bpeaa Ha ocHoBaHum cT. 1251 K P®, cynamm B
peLUeHnn He yKasaHo.

(Onpepenexusa CynebHon konnerun no rpaxagaHckum genam BepxosHoro Cyga Poccuickon ®epepaumm
oT 23 pekabpsi 2014 r. N 5-KI'14-126, ot 27 aHBaps 2015 r. N 5-K[14-129)

2. Kaxxgoe 13 My3blKanbHbIX NPOM3BEAEHU (NEeCEH), COOEPXKaLUMXCA Ha HE3aKOHHO pacnpoCTpaHEeHHOM
OnCKe, SBNSETCH CaMOCTOSATENbHbIM OOBEKTOM MWCKMOUMTENbHBLIX NpaB, MOANEeXalux 3aluTte nyTem
B3bICKaHMSA KOMNEHCaLnW, pa3mep KOTOPOW paccuMTbiBAETCs 3a KaXOoe U3 ykadaHHbIX NPOM3BEAEeHU.

Ob6LecTBo 06paTUNOCh B CyA C MCKOM K A. O KOMMNEHCaUMM 3a HapylleHUe UCKMYMTENbHbIX aBTOPCKUX
npaB Ha My3blKanbHble NPOU3BeaAeHNS.

Mck moTuBMpOBaH TemM, 4TO B TOpProsom nomeileHun A. Bbin peanv3oBaH KOMMNAKT-OWCK C 3anvcammu
LIEeCTM My3blKarnbHbIX NPOM3BeAEeHUI (MeCEH), UCKMOUMTENbHBbIE NPaBa Ha KOTopble NPUHaAnexar obLecTBy.

O6LLecTBO NPOCUNO CyA B3bICKaTb B €ro nonb3y komneHcaumio B pasmepe 10 000 py6. 3a ncnonb3osaHne
Kaxkgoro 3 wecty o6 beKTOB aBTOPCKMX NpaB, NpaBa Ha KoTopble npuHaanexaT obLiecTsy.

PelweHneMm cyaa nck yooBneTBOpeH.

AnennaumMoHHbIM OnpeAefnieHneM pelleHne cyaa NepBON MHCTaHUMM M3MEHEHO: YMEHbLUeH pasmep
B3bICKMBAEMOW KOMMEHCauun 3a HapylleHue WCKMIYUTENbHBIX aBTOPCKMX MpaB  Ha  My3blkarnbHble
NPOuN3BELEHNS, B OCTalNlbHON YacTh peLUEHNE OCTaBMNeHo 6e3 M3MeHeHMsI.

CypnebHasa konnerns no rpaxpaHckum genam BepxosHoro Cypa Poccuinckon ®epepaummn oTMmeHuna
anennsAuMoHHOe onpeaerieHre no cneayoLwmmMm OCHOBaHNAM.

YOoBneTBopsAss WCK, CyA MNepBOW WHCTaHUMM Mpuwen K BbiBOAY O TOM, YTO pacrnpocTpaHeHue
KOMMNakT-AMcKka MPWBENO K HapYLUEHWIO MWCKMYMTENbHBIX MpaB UCTUa Ha My3bikanbHble npoussedeHus. B
COOTBETCTBMM C nonoxeHnsmu n. 1 ¢T. 1229 n n. 3 ct1. 1252 'K P® cyg Bo3noxun Ha oTBeTyMka 00s3aHHOCTb
BbINIIATUTb KOMNEHCAUMIO 3a JonylleHHoe HapyweHne m3 pacyeta 10 000 py6. 3a kaxgoe My3blkanbHOE
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npovsseneHue.

M3meHsis pelleHre cyaa nepBON MHCTaHUUM UM YMEHbLUAsA pa3mMep B3bICKMBAEMOW KOMMEHcauuu, cyq
anennsiLMoHHON UHCTaHUUM NCXOOWM N3 TOTO, YTO OTBETYMKOM HE3aKOHHO PacMpOCTPaHEeH OAWMH 3K3eMnnsip
KOMMaKT-OAMCKa, Ha KOTOpPOM Obinn 3anucaHbl WeCTb My3blKanbHbIX MNpou3BedeHn, 4To obpasdyeT OfHO
HapyLLUEeHWE UCKITYNTENBbHbIX NpaB UcTLa.

Mexagy Tem cyn anennsumoHHOM WHCTAHUUKW He Yy4yen, YTO KaXAoe M3 My3blKanbHbIX Npoun3BeneHUn
(meceH), cogepxallmMxcs Ha Oucke, ABMSETCA CaMOCTOATENbHbIM MPOU3BEAEHMEM, aBTOPCKME U CMEXHble
npaBa Ha KOTOpoe noanexar 3awuTe, W KOMNeHcauus, npegycMoTpeHHas n. 3 cr. 1252 TK PO,
paccyMTbIBAETCs 3a HE3aKOHHOE UCMONb30BaHNe KaXaoro nponsseneHust.

Takum obpas3om, BbIBOA Cyaa anennsumMoOHHOW MHCTaHUMM O B3bICKAHMU KOMMEHcauuMu 3a HapylleHue
NCKIIOYNTENBHBIX MPaB B MEHbLUEM pa3mMepe OCHOBaH Ha HENpaBUSIbHOM MPUMMEHEHUU MOSOXKEHWUN N. 3 CT.
1252, c1. 1301 TK Po.

(Onpepenexusa CynebHon konnerum no rpaxaaHckum genam BepxosHoro Cyga Poccuiickorn ®epepaumm
oT 18 Hosbpsa 2014 r. N 85-KIM14-8, ot 11 Hosbpss 2014 r. N 85-KI14-7; noctaHoeneHune Cyga no
WHTEeNneKTyanbHbIM npaBam oT 5 doeBpanst 2014 r. no geny N A12-12748/2013)

3. Pasnuume TekcToB ABYX MPOM3BEAEHWUM MO CMbICIIOBOW Harpyske, XapakTepy W3MOXEeHUs u Unx
OPWEHTUPOBAHHOCTb Ha PasfuYHble YUTaTeENbCKMe ayautopumn cammn no cebe He aBNATCA obcTosTenbCcTBaMU,
UCKMNoYaLWwuMmn akT 3anmcTBoBaHUSA hparMeHTOB OQHOro NPOU3BEAEeHNs U3 Apyroro.

I". obpatuncs B cyg ¢ uckom K L., C. n nusgatenscTBy 0 3alimUTe aBTOPCKUX NMpaB, yKasbiBasi, YTo ABMAseTcs
aBTOPOM Jucceptauum, nybnuyHaa 3awmrta kotopon coctosnace B 2007 rogy, a Takke cTaTbMm,
onybnukoBaHHou B 2009 roay B xypHane, B 2010 rogy n3garensCTBOM Obinia n3gaHa KHura, aBTopamm KOTOpon
ykasaHbl L., C. n koTopas cogepxuT dparmeHTbl gucceptaumm . n HayyHown ctaTbmn. lpocun cyn B3bickaTb C
OTBETYMKOB KOMMEHCALMIO 3a HapyleHue WCKIIYUTENbHBIX NpaB Ha MpoussBedeHue, KOMMeHcauuio
MoOpanbHOro Bpeaa, nsbsiTe N3 060poTa Hepeanu3oBaHHbIE 3K3EMMNAPbI KHUTN.

PelweHnem cyaa, octaBrneHHbIM 6e3 M3MEeHeHUs anennsauMoHHbIM onpegeneHveM, B YOOBNETBOPEHUN
ncKa oTKasaHo.

CypebHasa konnerns no rpaxpgaHckum genam BepxoBHoro Cypa Poccuiickon depepaumm OTMeHMna
cocTosiBLUMECS CyAebHble NOCTaHOBMEHNS NO CneayowmM OCHOBaHNSM.

OTkasbiBas B yooBneTBopeHun ucka I ., cya ncxoamn ua toro, 4to B kHure . n C. umetotcs dpasbl U
OpMynNUPOBKN, CXOXWME C TeMW, KOTopble Oblnn MCNomnb3oBaHbl B AMCCEpPTaUuM U cTaTbe UCTUa, OOHaKo
npou3BefeHNss ucTua M OTBETYMKOB pPasfuuyHbl MO CMbICIIOBOM Harpyske, XapakKTepy W3MNOXeHUs U
OPVMEHTUPOBaHbI Ha pasnu4yHble uuTaTensckue ayauTopuun. [lpomsBegeHus [, SGBNAOTCA  HayYHbIMM
npou3segeHnsiMu, Toraa kak npounssegexue L. n C. agpecoBaHo yntaTensiM, He ABMSIOWMMCS cneunanmctTamm
B 0611aCTU 9KOHOMMUKM.

Cyn npuwien K BbiIBOgY O TOM, YTO HanNMyne B KHUre LUMPOKO PacnpoCTpaHeHHbIX ¢pas, SABHO CXOXMX MO
COOEPXKAHMIO C MEeLLUMNCS B 06LLLEe0CTYNHbIX MCTOYHUKAX, KOTOPble UCMNOMb30Banuch . Npyn HanucaHun ero
npou3eBefeHnii, camo no cebe He MOXeT CBUAETENbCTBOBATb O 3amMmcTBoBaHuu L. n C. dopmynmnpoBok
WUMEHHO 13 anccepTtauun n ctatbn . PparmeHTsl NPOM3BEAEHUN NCTLA M BbIBOAbI, U3MNOXEHHbIE B ero paboTax,
Mo MHEHWIO cyaa, SBNATCA 06LLEN3BECTHBIMU (hakTamu, KOTOPbLIE U3NOXEHBI B TON UM MHOW hOpMe B pasHbIX
NCTOYHMKAX.

Mcxoas u3 xapaktepa crnopa o 3almute aBTOPCKUX NpaB Ha UCTUE NeXUT 00683aHHOCTb AokasaTb (haKThbl
NPUHAANEXHOCTN eMy aBTOPCKMX MpaB W WUCMOMb30BaHUA [aHHbIX MpaB OTBETYMKOM, Ha OTBETYMKE -
BbINOMHEHNE MM TpeboBaHWI OENCTBYIOLLEr0 3akoHOZATENbCTBa MpPU  UCMOMb30BaHWM COOTBETCTBYHOLLMX
npona3seneHun.

CornacHo pasbsiCHeHusM, copepxawmumcss B nN. 28 noctaHoBneHust [neHyma BepxosHoro Cygaa
Poccuiickon ®egepaumm n MNMneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickon ®epepauun ot 26 mapta 2009
r. N 5/29 "O HekoTOpbIXx BOMpOCaxX, BO3HUKLWWX B CBS3W C BBeAEHWEM B [eNCTBME YacTu 4YeTBepTou
"paxgaHckoro koaekca Poccuiickon depepaumun”, npu aHanuse Bonpoca O TOM, SBNAETCH NN KOHKPETHbIN
pes3ynbTaT MHTEeNMeKTyanbHoOM AeaTenbHOCTN OO BEKTOM aBTOPCKOro Npasa, CyAaM crnegyeT yuuTblBaTb, YTO, NO
cmbicny cT. 1228, 1257 n 1259 'K P® B X B3anMOCBS3M, TaKOBbIM SIBIIIETCH TONbKO TOT pes3yfibTaT, KOTopbIn
CO34aH TBOpYECKMM TpyaoM. Mpn 9TOM HaanNexvT umeTb B BUAY, YTO, MOKa He [OKa3aHO WHOoe, pesynbTaThbl
WHTENNeKTyanbHOW AeATENbHOCTM npeanonaralnTca Co34aHHbIMM TBOpYECKMM Tpyaom. Heobxogumo Takke
UMeTb B BUAY, YTO camo no cebe OTCYTCTBUE HOBWU3HbI, YHUKANbHOCTW U (MNM) OPUTMHaNbLHOCTU pesyrnbTaTa
WHTENNeKTyanbHON AeATENbHOCTU HE MOXET CBUAETENbCTBOBATbL, YTO TakoW pesyrbTaT co3faH He TBOPYECKUM
TPYLOM U, criefoBaTernbHO, He SBnsieTcs 06beKTOM aBTOPCKOro npaga.

[ns paspelueHns gaHHOro Aerna pUaNYeCcKM 3HaYUMbIM SBNSANOCL 0BCTOATENBCTBO, NoATBEpXAarLlee
COOTBETCTBME (PparMeHTOB AnccepTaummn n ctatby UCTLA, cogepaHue KOTopbix nosTopsieTcd B khure W. n C.,
KpuTepusm OOBbEeKTOB aBTOPCKOrO Npasa, KOTOPbIM MpegoCTaBnsieTCs NpaBoBas OXpaHa, WM OTCyTCTBUE
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Takoro COOTBETCTBUS.

Mpun aTOM pasnuymne TEKCTOB MO CMbICITOBOM HArpysKke, XapakTepy U3MoXeHUs U UX OPUEHTUPOBAHHOCTb
Ha pasfnnyHble YnTaTenbCckMe ayamTopum caMm no cebe He SABMSTCS 006CTOATENbCTBAMU, UCKOYAKLWMMK
BO3MOXXHOCTb 3aMMCTBOBAHMUS U3 OPYIMX MCTOYHWUKOB.

B aTom cnyyae yctaHoBUTbL (bakTbl, MMEKOLIME OPUONYECKOE 3HAYEeHWe ANna gena, U AoCTUYb Lenewn
rpaXkgaHcKoro CyaoonpousBOACTBa, onpeaeneHHblX B CT. 2, 57 [TIK P®, 6e3 mncnonb3oBaHus cneumanbHbIX
3HaHU HEBO3MOXHO.

CnepoBaterbHO, NPy pacCMOTPEHUN JAHHOIO Aena 3aKiloyeHne 3KcnepTa OTHOCUMITOCh K HeobxoauMbiM
CpeAcTBaM AoKa3sbiBaHMs.

Mexay Tem BbIBOAbLI O TOM, YTO chparMeHTbl NPON3BEAEHUIN UCTLA, COBNAAEHNE C KOTOPbIMU MMEETCH B
KHMUre OTBETYMKOB, NPeacTaBNsAT cobon obLien3BecTHble hakTbl, U COOTBETCTBYHOLLME YACTM NpousseaeHnn I
He noanexat 3allMTe C TOYKM 3peHUs aBTOPCKOro npaea, caenaHbl cyaoM, He obnagawlwum cneumanbHbIMU
3HaHUAMKU B 06NacTN NMUHIBUCTUKN N 3KOHOMWKMK, 6€3 NpUBMEYEeHNs: CNeLManMCTOB U Ha3HaYeHUs 3KCNepPTU3bI.

Cyn, paccmaTpuBaBLLMI N0, HE BINOMHMB BO3MOXEHHBIE HA HEro mnpoLeccyanbHbiM 3akoHoM (CT. 79
[TIK P®) ob6sizaHHOCTM, He pacnpegenurn [OMmkHbIM o0pa3om Opemsi [okasbiBaHWs, He onpeaenvn
06CcTOoATENBCTBA, MMEIOLLME NPABOBOE 3HAYEHUE 1151 pa3peLLeHns cnopa, He BbIHEC MX Ha 0OCyXaeHne CTOPOH
W NPpU HanmMuMm K TOMY 3aKOHHbIX OCHOBAHWW HE pacCMOTpen BOMPOC O BO3MOXHOCTM Ha3Ha4yeHus
COOTBETCTBYIOLLEN IKCMEPTM3bI U MPUBNEYEHMS CNeLNanucToB.

(Onpepenexve CynebHon konnerun no rpaxagaHckum genam BepxosHoro Cyga Poccuiickonn ®epepavmm
oT 9 anpens 2013 r. N 5-KI13-2)

4. TpeactaBneHMe My3blKanbHOTO MPOWM3BEAEHMS C MOMOLUBI pPagvonpueMHuKa, pasmeLLeHHOro B
MecTe, OTKpbITOM AN cBOOGOAHOrO MOcCeLleHus, ABnsieTcs NyOnMYHbIM UCMOSTHEHMEM NPOU3BEOEHUS, a He
coobLeHnem nponsseneHus B acpump.

Coob6LleHrem B achmp unu no kabento, To ecTb COOBLLEHNEM NPOU3BEOEHNsT 4NA BCeOOLWEero ceeaeHus
(BkMoyasi Nokas MMM WCMOSMHEHWE) MO pPaguo WM TENEBUOEHMUIO, SABMSETCA Kak npsMas TpaHcnsauus
Npoun3BefeHnNsi U3 MecTa ero nokasa unu UCNONHEHUs, Tak U HeO4HOKpaTHoe coobLleHne npov3BedeHus Ans
BCceoOLLero ceeeHnsl, KOTopble MPOU3BOAATCS Tene- UNu pagvoKOMMaHWen B COOTBETCTBUWM C YCIOBMSMMU
3aKIIOYEHHOrO Mexay Hew u npaBoobnagatenem wunu opraHvsauvMen no ynpaefeHuio npaBaMy  Ha
KOMNNEeKTUBHOW OCHOBE NULIEH3MOHHOIO A0roBopa.

OpraHu3aunst No ynpaBfeHU0 NpaBamMu Ha KOMMEKTUBHOW OCHOBE obpartunacb B Cyd C WUCKOM K
NMHAMBUOYanbHOMY NPEANPUHMMATESIO O B3bICKAHUN AEHEXHOW KOMMEHCALUN 3a HapyLLUEHNe aBTOPCKUX Npas,
yKka3aB, 4TO B [MOMELLEHUM carfioHa KpacoTbl, MPUHaANexalwlero OoTBeTYMKy, ObIo OCyLIEeCTBNEHO
6e3goroBopHoe nNybnMyHoe UCMOMHEHNE My3bIKarbHOro NPoOn3BeAeHNs, B CBSI3M C YeM Mpocuria B3biCKaTb C
OTBETYMKA KOMMEHCALMIO 3a HApPYLLUEHME UCKITYNTENBHOMO Npaea Ha nybnuyHoe WUCNOSIHEHWE MPOU3BEAEHWMN,
pacxobl Ha onnaTty rocyaapCTBEHHOW NOLUSUHbI, pacxXobl Ha NPOBEAEHNE 3KCMEPTU3bl 3anuUcKM UCMONHEHHbIX
npon3seneHun.

PelweHvem cyga nepBoW WMHCTaAHUWMW, OCTaBMEHHbIM 0€3 M3MEHEeHWst CyAOM BTOPOW WHCTaHUuUW, B
yOOBETBOPEHMM UCKa OTKa3aHo.

CynebHas konnerus no rpaxkgaHckum genam BepxoeHoro Cyaa Poccuiickonn ®egepaumm npusHana, 4dto
UMEITCA OCHOBaHMS, npedycMoTpeHHble cT. 387 [TIK P®, gna oTMeHbl cCOCTOsIBLUMXCA CyAebHbIX
NOCTaHOBMEHUIN B KACCaALMOHHOM MOpsaKe.

OTkasbiBas B y4OBNETBOPEHUN 3asIBMEHHbLIX TpeOOBaHWIA OpraHM3aumm, Cya NpUuLLIEN K BbIBOAY O TOM, YTO
MHOMBUAOyaNbHbIM  NPeanpuUHUMaTENneM He  OCYLUECTBMSNIOCh  HE3aKOHHOe  MyGnuYyHoe  MCNOJSIHEHue
MYy3bIKalIbHOTO MPOU3BEAEHMS, B MOMELLEHMM CarioHa KpacoTbl COCTOSNOChb COOOLWEHVME My3bIKarbHOMo
npou3seneHnsi B amp, TO eCTb AN BCeobLLEero cBeaeHns, KOTopoe NpegocTaBnsaeTcsi HeorpaHNYEHHOMY Kpyry
nnL, opraHu3aumnen aMpHOro BeLLaHms.

BmecTe ¢ TeM nuuoM, ocyLLecTBASOWUM Ny6nnyHoe UcnonHeHne npon3seaeHns (B TOM 4Yucrne npu ero
npeacTaBneHnn B XMBOM WUCMOSMIHEHWUN), SIBNSAETCH HOpPUAMYECKOe Unn (pusmyeckoe nuLo, opraHusyloLlee
ny6nnmyHoe McnosiHeHMe B MeCcTe, OTKPbITOM s CBOOOLHOIO MOCELLEHUs, UM B MECTe, T4e NpUCyTCTBYyeT
3HaYMTENbHOE YNCIO MNKL, HE MPUHAANEXaLnX K 0ObIMHOMY Kpyry CembMu, TO eCTb Nvuo, koTopoe bepeT Ha
cebs nHMunaTMBy 1 OTBETCTBEHHOCTb 3a NMPOBeAeHNe COOTBETCTBYIOLEro MeponpusaTms (n. 32 NOCTaHOBIEHNS
MneHyma BepxoBHoro Cyaa Poccuiickon ®egepaummn N 5, lMneHyma Bebicwero ApbutpaxHoro Cypa
Poccuickon ®egepaumnmn N 29 ot 26 mapta 2009 r. "O HeKOTOpbIX BOMPOCax, BO3HUKLLMX B CBSA3N C BBEAEHUEM
B AencTBMeE YacTu YeTBepTon [paxaaHckoro kogekca Poccuiickon denepaumm™).

MIMEHHO 3TO NMUO [JOMKHO 3aKMi4YMTb [OrOBOP O MNPeAoCTaBleHMM eMy MpaBa Ha nybrmyHoe
UCMOMHEHNEe NpPOM3BEAEHUS C MpaBoobnajaTeneM WM OpraHuM3auver Mo YMpaBfeHu npaBaMu  Ha
KONMMEKTMBHOW OCHOBE M BbIMadMBaTth nonaraloweecs BO3HarpaxaeHue.

Cynom yCTaHOBMEHO, YTO B MOMELLEHUN CarioHa KpacoTbl NOCPEeACTBOM PagMOCTaHLMM OCYLLECTBASNOCh
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ny6nnyHoe McnosiHeHne My3blkaribHbIX NPOVM3BEAEHUIA C MOMOLLBLID TEXHUYECKUX CPeACTB (PagnonpueMHmKa).

Takum obpas3om, B AaHHOM Clydae UMeNio MeCTO NPeAcTaBlieHWe My3blKanbHOro MpPOU3BEAEHMS C
MOMOLLIbI0 TEXHUYECKMX CPeACTB, a UMEHHO paaMonpueMHuKa, pasMeLeHHOro B canoHe KpacoTbl, T.e. MecTe,
OTKpbITOM AN cBOOGOAHOr0 NOCELEHNS, YTO, MO CMbICIY OENCTBYHOLLErO rpaXaaHCKoro 3akoHogarenscrtaea (. 1
,nogn. 6 n. 2 cr. 1270 K P®), aBnaetrca nybnuyHbIM MCMOMHEHMEM NPOU3BEAEHMS, @ He COoOobLeHnEeM
npovseeneHns B acbump, Kak ykasan cya.

Mcnonb3oBaHue My3bikarnbHOrO Npou3BefeHunst - oObekTa aBTOPCKOrO Mnpaea, B TOM 4Yucie Npu  €ero
nNy6IMYHOM MCMOMHEHNW B OTCYTCTBME JIMLIEH3MOHHOTO AOroBOpa, 3aKiYeHHOro ¢ npasoobnagartenem nubo c
PAO, HenpaBOMEpPHO 1 BNeYeT OTBETCTBEHHOCTb, NpeaycMoTpeHHyto cT. 1301 TK PO.

Takon fIMUEH3NOHHbIV A0roBOpP, KaK YCTaHOBIIEHO CYAOM, OTBETHYMKOM He 3aKnoyarics.

Ha 1o 06CTOATENbCTBO, UTO TPAHCMAUMS My3blKanbHOMO MPOUM3BEAEHUS OCYLLECTBMsANacb B CcanoHe
KpacoTbl He A1 LWMPOKOro Kpyra nuu, OTBETYMK NPU PACCMOTPEHUM ena Takke He CCbinarncs.

(Onpepenexve CynebHon konnerun no rpaxaaHckum genam BepxosHoro Cyga Poccuiickonn ®epepavmm
oT 12 mapTta 2013 r. N 24-KI'13-1, noctaHoBneHne Cyga no MHTENNeKTyanbHbIM NpaBam oT 3 ceHTs10psa 2014 .
no aeny N A55-17979/2013)

5. Opranusaums acpmpHoro n kabenbHOro BeWaHUA B Aene O 3aluTe ee CMEXHbIX npaB AOfkHa
Jokasatb, 4TO nybrnvyHOe UCMonHeHue Tenenepeaadn OCYLLECTBMANOCh OTBETYMKOM B MECTE C MMaTHbIM
BXOJOM.

AKUMOHEpPHOE 06LecTBO 06paTtunock B apbuTpaxHbIM Cyd, C UCKOM K OOWecTBy C OrpaHU4eHHOMn
OTBETCTBEHHOCTLIO (Janee - obLwecTBO) O B3bICKAHMU KOMMEHCALUMM 3@ HapyLlUEeHWE WCKMIoYUTENbHbIX NpaB
aKUMOHepHOro obLlecTBa Kak opraHusauum acpMpHOro un kabenbHOro BeLaHnss Ha MCMNONb30BaHMe CoobLeHus
Tenenepegad nytem nybrnmMyHOro McnonHeHusa tenenepegad obuwectsom B roctuHuue (n. 1 mnogn. 6 n. 2 cT.
1330 MK P®).

Cya nepBoOM MHCTaHLUK, OTKa3blBas B MCKe, UCXOAWM U3 HeoKa3aHHOCTU dhakTa nyOrnmM4HOro NCNonHeHns
Tenenepenay, couTsl, YTO UCTeL, He Aoka3san dakT B3uMaH/Us OTBETYMKOM NNaTbl HEMOCPEACTBEHHO 3a BXOn B
FOCTMHULY NMBO BKMIOYEHUS B CTOMMOCTb FOCTMHWYHOMO HOMEpa YCIyr CNyTHWKOBOIO TENEBUAEHUS U TEM
cambIiM 06CTOATENLCTBA N3BIEYEHNsT COOCTBEHHON NPUOLINN.

CyZa anennsiuMoHHOWM MHCTaHLUMKM, OTKa3biBas B yOOBNETBOPEeHMM TpeboBaHUsi akuMoHepHoro obLuecTsa,
NCXOAMWI U3 crieayoLero.

N3 nonoxeHnun nogn.6 n. 2 cr. 1330 MK P® cnepgyet, 4yto nybGnuyHoe wWCnofHeHWe paguo- unu
Ternenepegayn ABMSETCS UX UCMOMNb30BaHMEM TOJBKO B CIlyYae MX COODLLEHNSA B MeCTaXx C MraTHbIM BXOOOM.

CnepoBarenbHo, NybnnyHoe McnosniHeHne Tenenepenay B Mectax co Bxogom 6e3 B3uMaHus nnatbl, TO
€CTb CBOBOAHBIX A8 MOCELLEeHUs, He HapyLlaeT UCKMIOYNTENbHbIE MpaBa akLMOHEPHOro obLecTBa.

CyZa anennsiuMoHHOWM MHCTaHUMK caenarn BblBOg, YTO UCTeL, He Aokasan dakT Toro, YTo OTBETYMK B3UMan
nnaTy HenocpeaCcTBEHHO 3a BXOA B FOCTMHMLY NnOO BKMYan B CTOMMOCTb FOCTMHWUYHOTO HOMeEpa YChyru
CNYyTHMKOBOTrO TENEBUAEHNA N TEM CaMbiM M3Briekan npubbinb. HaxoxgeHue coobuiarollero tenenepegauu
TenenpMeMHMKa B MOMELLLEHUN FTOCTUHULLBI CaMo Mo cebe He SABNSeTCs HapyLeHWEM MWCKIKOYMTENbHbIX MpaB
aKUMOHepHOro obLlecTBa Ha UCNOfb30BaHNE COOBLLIEHUI Tenenepeaay.

(MocTtaHoBneHne Cyaa no uHTennekTyanbHbiM NnpaBam oT 22 mioHsa 2015 1. no geny N A23-4387/2014)

6. JenctBusa Kypbepa WCKMIOUMTENbHO MO [OCTaBKe KHUMM OT NpojaBLa MokynaTtento He ABNATCH
NCNonb30BaHNEM COAEPXKALUUXCH B HEW NPOU3BEAEHUI, Yka3aHHbIM B noan. 2 n. 2 ct. 1270 K Po.

K. obpaTtunca B cyq C MCKOM K OpraHu3auuu, OKasbiBaloLeW Kypbepckue ycnyrn (ganee - Kypbep),
KHW>KHOMY TOProBOMY JOMY, OpraHn3aLmmn, OCYLLEeCTBASLWENn npogaxy TOBapoB AMCTAHUMOHHBIM CMOCOOOM
(manee - npogaseL), 0 B3bICKAHUM KOMMEHCaLMN 33 HapyLLIEeHNe aBTOPCKOro npasa, KOMMEeHCaLuun MoparibHOro
BpeAa, ykasaB, UTO SIBMSieTCS aBTOPOM COUMHEHUN, onybnvkoBaHHbIX B 1997 rogy, B 2005 rogy n3gatenscTBom
OblI0O BBEAEHO B rpaxaaHckni OOOpOT KHWXHOe u3gaHue. [lpy ConocTaBneHUM TEKCTOB COYUHEHWMN,
pasMeLlEHHbIX B 3TOM U3gaHuu, Oblo YCTAHOBMEHO YacTMYHOE KOMMPOBaHWE MPOU3BEAEHMS, aBTOPOM
koToporo siensietcs K. B 2011 rogy K. 3akazan gaHHbli COOPHWMK 4epe3 MHTepHEeT-MarasvH y opraHusauuu,
OCYLLECTBMABLUEN ANCTAaHLUNOHHYO Toproenito. NMonaran, 4To Takum obpas3omM OTBETUMKMU PacipOCTPaHUIN KHUTY
(cbopHuK), B kOTOpoW 6e3 cornacus UcTua BOCMPOM3BOOATCA (PparMeHTbl COYMHEHMWIA, aBTOPOM KOTOPbIX OH
sABnsieTcs.

PelweHunem cyna, octaBneHHbIM 6e3 M3MeHeHUs anennsaunoHHbIM onpeaeneHmeM, UCKoBble TpeboBaHuMs
YOOBNETBOPEHbI.

CypnebHasa konnernst no rpaxgaHckum genam BepxoBHoro Cyga Poccunckon ®Pepepaummn oTmeHuna
cocTosiBLUMECs No geny cyaebHble NOCTaHOBMNEHWS, yKa3aB creaytoLlee.

YpoBneTBopsas NCKoBble TpeboBaHMs, Cya MCXOAWM U3 TOro, 4YTO JocTaBka cOopHuka Gbina npoussBegeHa
KypbepoM, npu 3ToOM Ha BbigaHHOM K. yeke Obina npocrtaBneHa OTMETKa O TOM, YTO MpOoAaBLOM SBMseTCs
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Kypbep No MOPYYEHUIO OpraHuM3auuu, OCYLLeCTBRsoWen npoaaxy AUCTaHUMOHHO, a MOTOMY CAErKown,
COBEpPLUEHHOW KypbEPOM OT CBOEFO UMEHM M MO MOPYYEHMIO OpraHmMsauum, HapylieHbl npaBa K. kak aBTopa
COUYUHEHUI.

BmecTe ¢ TeM cyaoM yCTaHOBMEHO, YTO AMCTaHLUWMOHHAsA TOProBrs ¢ ucnonb3oBaHMem cetn "WHTepHeT",
roe pasmellaroTcs KaTanory npeanonaraemMblX K peanusaumm TOBapoB, B TOM YMCNE KHUI, OCYLLECTBsieTCs
npoaaBLiOM.

Ucxona us nonoxeHun ct. 499 K PO no goroBopy po3HUYHON KyNnNu-npogaxu ¢ ycrioBuem o AoCTaBke
TOBapa NoKynaTesnto Ha NpoAasua Bo3naraetcs 0083aHHOCTb He TOMbKO nepefaTb ToBap MOKynmaTento, HO U
O0CTaBuUThb €ro.

O06s13aHHOCTb 4OCTaBKW NMOKyMNaTemno 3aka3aHHOro ToBapa OCYLLECTBUI OTBETUMK (Kypbep) HA OCHOBaHWUM
areHTCKoro [0roBopa, 3aKMYeHHOro C NpodaBLOM, COMfacHO KOTOpoMy areHT (Kypbep) obsizanca no
nopy4yeHuio npuHumMnana (npoasua), OT CBOEro MMeHM UM 3a CcyeT npuHUMnana, 3a BoO3HarpaxaeHue
[OCTaBNATb 3aKa3bl KNMeHTaM npuHuunana - uandeckuMm nuuam no agpecam, ykasaHHbIM NpUHLMNanom, u
nNpvHUMaTbL onmnaTy 3a HUX, NepeyvncrnaTb NpUHUMNAany MoMyYeHHble 3a 3akasbl [eHeXHble cpeacTesa 3a
BbIYETOM BO3HarpaxgeHusi.

WMcnonHeHne obsisatenbcTBa MOXET ObITb BO3NOXEHO JOJMPKHMKOM Ha TPeTbe M1LO, ECINN U3 3aKOHA, UHbIX
NpaBOBbIX aKTOB, YCNOBWI 00s13aTENbCTBA UK €0 CyLLECTBA HE BbliTEKAET 00A3aHHOCTb AOMKHUKA UCMOMHUTL
006a3aTenbCTBO NMYHO. B aTOM cny4vae kpeauTop 0653aH NPUHATE UCMONHEHUE, MNPeanoXeHHOe 3a AOMKHUKA
TpeTbum nuuom (n. 1 ct. 313 FK PO).

C ydetom nonoxeHwi n. 1 c1. 313 K PO uncnonHeHne o6s513aHHOCTM MpofaBLa No [OCTaBKe ToBapa
MoKynaTernto MOXeT ObITb BO3NTIOXXEHO UM Ha TpeTbe MMLUO, YTO He BfeYyeT 3ameHy npodaBLa Mo [OroBopy
Kynnv-npogaxmu Ha ykasaHHoe nuuo.

Mo cmbicny n. 1 ¢ct. 1005 TK P®, npeameTtoM areHTCKOro AOroBopa SBMSETCS COBepLleHMe areHToMm
IOpPUONYECKUX N bakTUYECKUX AEUCTBUI OT CBOEr0 MMEHU, HO 3a CYeT nNpuHuMnana nMbo OT MMeHM U 3a cyeT
npuHUMnana.

CnepoBarernbHo, B Cny4ae, eCNK Ha areHTa Bo3noXeHa 06s13aHHOCTb MO COBEPLUEHUIO HOPUANYECKMX U
haKTU4EeCKNX OEWACTBUA HE MO 3aKMYEHMIO, a MO WCMOMHEHUI0 [OroBopa PO3HWUYHOW  KYMIM-Npoaaxu,
3aKMIOYEHHOTO MEXAy NPUWHUMNANoOM M TPEeTbMM JMUOM, areHT He npuobpeTaeT nMpaBa M He CTaHOBUTCS
0065a3aHHbBIM MO YKa3aHHOMY [OrOBOpPY, a HECET OTBETCTBEHHOCTb UL 3a HaaMexallee CoBepLleHe AeNCTBUN
Mo ero UCMOHEeHUI, NPeayCMOTPEHHbIX B areHTCKOM JOroBope.

B cuny nonoxeHu npuBegeHHON HOPMbI NMpaBa M YCNOBUM areHTCKOro JoroBopa Kypbep He npuobpen
npaBa M 00813aHHOCTM NpoAaBLa, BbiTEKAKLWME M3 OOroBopa Kynnu-npogaxu, MOCKOMbKy obecneuymBan ero
WCMOMHEHNe TONbKO B YacTW MOCTaBKM TOBapa, 3aKa3aHHOro paHee NpOoAaBUOM, a TakKe MNONy4YeHus u
nepegaym OeHeXHbIX CPeACTB OT NOKynaTens K NpoAasLy 3a BbIYETOM BO3HarpaxaeHus.

CornacHo nogn. 2 n. 2 ct. 1270 'K P® wucnonb3yowmMm npovsBegeHne MoxeT ObiTb Npu3HaHO nuvuo,
KOTOpOE pacnpocTpaHsaeT ykazaHHOe Npou3BedeHne NyTeM NpoaaXmn UMM UHOTO OTYYXOEHUS €ro opuriHana
UK 9K3eMNNAPOB.

Takum obpas3om, OENCTBUSA Kypbepa N0 OCYLLECTBIEHUIO UCKITHOYMTENBHO MOCTAaBKM TOBapa OT MpogasLa
nokynatento (K.) He sBNSAOTCS MCNONb30BaHMEM NPOU3BEAEHMS, ykadaHHbIM B noan. 2 n. 2 cT. 1270 K PO.

Bonpoc 0 HapyweHuM [EencTBUSMM OTBETYMKOB MHbIX MNPUHaANexalmMx WCTUy aBTOPCKMX MpaB,
nognexawmx 3awmte B cygebHom nopsigke, NyTeM MX HEMpPaBOMEPHOro MCMOMb30BaHMS CydOM He
uccnegosarnca n B cyaebHom 3acefaHumn He obcyxaancs.

(Onpepenexve CynebHon konnerun no rpaxaaHckum genam BepxosHoro Cyga Poccuiickorn ®epepavmm
oT 27 siHBaps 2015 r. N 5-KIM14-129)

7. BO3MOXHOCTb B3bICKaHMSA KOMMNEHCALMM 3a HapyLUeHne NCKMIYNTENBHOMO NpaBa Ha Npou3BegeHne He
3aBWCUT OT TOrO, 3HaN N HapyLMTeNb O HENPaABOMEPHOCTN CBOMX AENCTBUN.

M. obpaTtunack B cyq C UICKOM K M34aTenbCTBY U MONMrpaddnyeckorn opraHu3daumMm o 3almte aBTOPCKMX
npaBs 1 B3bICKaHWM KOMMNEHcaUUn MOparnbHOro Bpeaa, ykasas, YUTO OTBETUMKM HapyLLUnM ee aBTopCKue npasa,
onybnukoeaB B m3gaHum - dotoanbsbome - 12 doTorpaduin, aBTOPOM KOTOPbIX OHa SIBNSAETCSA, OOHaKo B
KayecTBe aBTOpa He ykasaHa. [1ocKosibKy 40roBop Ha ucnonb3oBaHue goTtorpaduii ¢ Hel He 3aknoyancsa, M.
npocurna cyd B3biCKaTb C OTBETYMKOB aBTOPCKOE BO3HArpakgeHWe u KOMMEHCauuio MOpanbHOro Bpega c
Kakgoro oTBeTymKa.

PeweHnem cyna uckoBble TpeboBaHua M. ypoBneTBopeHbl 4YacTmyHo. C um3gaTenbCcTBa B3biCKaHa
KOMMeHcaumnsa 3a HapylleHue aBTOPCKOro npasBa U KOMMeHcauusi MopanbHoro Bpefa. B yaoosneTtBopeHuu
NCKOBbIX TpebOBaHWIA K ApyroMy OTBETUMKY OTKa3aHo.

Cynom BTOPOW MHCTaHUMKM yKa3aHHOE peLleHne B YacTu yaoBneTBopeHnss TpebosBaHmn M. OTMEHEHO u
BbIHECEHO HOBOE pelueHne 06 oTka3e B UCKe.

CypebHasa konnernsa no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepaumm oTMeHuna
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onpefeneHve obnacTHOro cyaa, ykasas criegytoLlee.

Paspeluas cnop u ygoBneTBOpsisi HacTUYHO 3asiBNeHHble TpeboBaHWsA, cyd NepBOWM MHCTaHLMKU MCXoawn
13 TOro, YTO M3gaTenbCTBO ObINO He BnpaBe BkMoyaTb B dhotoansbom 0e3 paspewwenuns M. dotorpacum,
aBTOPOM M obragaTtenem MHTEeNnekTyanbHbIX MPaB HA KOTOpble OHa sBNsfeTcs. HapylweHne aBTOPCKMX npas
UcTUa ABMNSIETCA OCHOBAHMEM AN BO3MNOXEHUS Ha OTBETYMKA (M30aTenbCTBO) OTBETCTBEHHOCTMU.

OTmeHsia pelweHne cyga M oTkasbiBad M. B yOOBNETBOPEHUM UWCKOBbLIX TpeboBaHWi, cyn BTOPON
WHCTaHLMN UCXOQMI U3 TOro, YTO M3aTenbCTBO He 3Hano o6 aBTopcTBe M. Ha cnopHble poTorpacdmm, B CBA3U
C YeM OTCYTCTBOBara BMHa OTBETYMKA B HApyLUEHUN aBTOPCKUX MpPaB UCTLA M He WMMENOoCb OCHOBAHWA AN
BO3JTOKEHMWS Ha HETO OTBETCTBEHHOCTMW.

Bmecte ¢ Ttem cornacHo ct. 1301 TK P® B cnyvasx HapylweHWss MWCKMUYUTENBHOMO npaBa Ha
npou3esefeHne aBTop Unm nHon nNpasoobnagatens Hapsdy C MCNOMNb30BaHNEM APYrMX NPUMEHMMbIX CrocoboB
3alUUTbl U Mep OTBETCTBEHHOCTH, ycTaHoBNeHHbIX Kogekcom (cT. 1250, 1252 n 1253), Bnpase B COOTBETCTBUU
c n. 3 c1. 1252 Kopekca TpeboBaTb N0 cBOEMY BbIOOPY OT HapyLUMTENs BMECTO BO3MELLEHMS YObITKOB BbiMnaThl
KOMMeHcawumm B yCTaHOBINIEHHOM pa3Mepe.

Ncxoga ua nonoxeHun n. 3 ct. 1250 MK P® B pepakuun, OeNCTBOBaBLUEW HA MOMEHT pPacCMOTPEeHUs
Aena, OCHOBaHMeM ANd B3bICKaHWS KOMMEHcauun SBMSANCS AOKa3aHHbIM (hakT HapylleHus aBTOPCKUX Mpas,
KOMMeHcaumss He cTaBunacb B 3aBUCUMOCTb OT Toro obcroaTenbcTBa, 3Hanm NW  HapywuTtenb O
HenpaBoOMEPHOCTU CBOUX OENCTBUIA.

Cyoom ycTtaHoBMeHO, 4YTto goroBop ¢ M. Ha ucnonb3oBaHue doTorpaduin, aBTOPOM KOTOPbIX OHa
ABMNSETCSA, HE 3aKIoYarncs, Mexay TeM ykasaHHble gootorpacdum 6binm onybnmkoBaHbl B U3gaHHOM COOPHUKE.

Kpome Toro, B cuny n. 3 ct. 1250 K P® oTcytcTBME BWMHbLI HapywmuTens He ocBOOOXZaeT ero oT
0653aHHOCTM MpeKpaTUTb HapyLIeHWe WHTENNeKTyarnbHbIX NpaB, a Takke He WCKYaeT MpUMEeHeHus B
OTHOLUEHMWN HapyLIMTensa Mep, HanpaBfeHHbIX Ha 3aLlmTy Takux npas.

(Onpepenexve CynebHon konnerun no rpaxgaHckum genam BepxosHoro Cyga Poccuickon ®egepaumu
oT 19 anpensa 2011 r. N 77-B10-9).

depnepanbHbiM 3akoHOM OT 12 mapTa 2014 r. N 35-03 B cT. 1250 TK P® Obinn BHeCEHbl M3MEHEHWUSI.
CornacHo HOBOWM pefakumm n. 3 Ha3aBaHHOW CTaTbW MepPbl OTBETCTBEHHOCTU 3@ HapyLUEHUEe WHTENNEeKTyanbHbIX
npas nogsiexat NPUMEHEHUIO NPW HANU4YMKN BMHbI HApyLLUMTENS, eCin nHoe He yctaHoBneHo Kogekcom.

OTcyTCcTBME BMHbI AOKa3blBAETCA NULOM, HApYLUMBLUMM UHTENNEKTyanbHble npasa.

Ecnu uHoe He yctaHosneHo K P®, npegycmoTpeHHble nogn. 3 n. 1 un. 3 ct. 1252 Kogekca mepbl
OTBETCTBEHHOCTU 3a HapyLleHWe UHTENNeKTyarnbHbIX Npas, OOMyLeHHOe HapyLnTeneM npu OCYyLLECTBNEHUN
UM NpeanpvHUMaTenbCKO AeATENbHOCTM, NOANEXAT MPUMEHEHNIO HE3ABUCMMO OT BUHbI HapYyLUMTENHA, €Cru
Takoe N1UO He JOKaXeT, YTO HapyLUeHWe MHTENMEKTyarnbHbIX MpaB MPOW3OLINO BCreacTBME HEenpeogonumon
CWIbl, TO €CTb Ype3Bbl4alHbIX N HENPEAOTBPATUMbIX MPU OAHHBLIX YCIOBUSX OOCTOATENBLCTB.

[Mpu aTOM OTCYTCTBME BMHbI HApyLIUTENS He 0cBObOXAaeT ero oT 0643aHHOCTM NpekpaTUTb HapylleHue
WHTENNeKTyanbHbIX NPaB, a Takke He WUCKMYaeT NPpUMEHEHWe B OTHOLUEHUM HEro mep, npefycMOTPEHHbIX
nogn.5 n. 1 ct. 1252, nogn. 2 n. 1 cr. 1252 K P®, nogn. 4 n. 1 ct. 1252, ocywecTBnsemblx 3a cyeT
HapywwuTtens (n. 5 ct. 1250 Kogekca).

8. VisgaHue Tupaxa npoussedeHus B AONOMHEHUE K TUPaXYy, Bbiedwemy paHee 6e3 cornacusi aBTopoB,
camo no cebe He cBUOETENBLCTBYET O HE3AKOHHOM UCMONb30BaHMM MPOU3BEAEHNS, €CNM HA MOMEHT BbIXoAa
npovsBeneHus B CBET usgatens obnagan NnpaBoM Ha ero UCNoMb30BaHME.

pynna aBTOpOB OGpaTunach B CyA C UICKOM K M3OaTenbCTBY O 3aluTe aBTOPCKMX NpaB, BO3MELLEHUM
pacxooB Ha onnaTty ycrnyr npeacTaBuTenen, ykasas, 4to B 2001 rogy vcTuamu B COaBTOPCTBE MOArOTOBMEH
yuebHuK ons By3oB nog obuwien pegakumen ogHoro us coaBTopoB. OcylIecTBNSAs npuHagnexawue mctuam
MUMYLLIECTBEHHbIE MpaBa Ha y4yebHWK, OHM Mepefanu MpaBO Ha ABa u3daHusA yyebHuka oTBeTuMKy. Mexay
OTBETYMKOM W OTBETCTBEHHbIM pEeAaKTOpPOM Y4yebHuKa, MpefCTaBMnsBLLUMM BECb aBTOPCKMI KOSIEKTUB,
3aknYeHo ABa AoroBopa - Aoroeop ot 6 uoHsa 2001 r. o nepefave nutepaTypHoro (Hay4yHoro) npou3BedeHusi
O51S1 UICNONb30BaHNSA CO CPOKOM AENCTBUS TPU roda ¢ AaTbl NOANUCAHUS JOroBOpPa U aBTOPCKMN OroBop OT 15
Hos16psA 2006 r. co CpOKOM [ENCTBMA YeTblpe roga C MOMEHTA Bbixoda B CBET MEPBOro Tupaxa y4vebHuka,
N34aHHOro B pamMkax 3Toro oroeopa.

B nepuog oTcyTCTBUSA y OTBETUYMKA 3aKOHHbBIX OCHOBaHUM AN UCMOMb30BaHUSA y4ebHMKa UM B HapyLleHune
npuHaanexatumx ucTuam MCKMYUTENbHBIX MpaB OCYLLEeCTBNEHO M 3apeructpupoBaHo B OIY "Poccuiickas
KHWXHas nanata" ewe ogHo usgaHue ydebHuka obwmm Tupaxom 7 000 ask3emnnsapos: 4 000 ak3emnnsapoB -
nepsbii TUpax (nognucaH B nevaTb 24 okts6psa 2005 r.) v pononHuTenbHbin Tupax - 3 000 ak3eMnnspos
(nognucaH B nevatb 9 HOAOpst 2006 r.), a Takke OCYLLECTBNEHO ero pacnpoctpaHeHue. OcyliecTBneHHoe
OTBETYMKOM M3gaHune yyebHuka obwmm Tupaxom 7 000 3Kk3eMnNApoB C HapyLIeHEeM NpuHagniexawmx mctuam
WCKMIOYNTENBHBIX MpaB Ha WUCMOfb30BaHWe 3Toro yyebHuka JaeT uctuam npaeBo TpeboBaTb OT OTBETYMKA
KOMMeHcaumio B ABYKPATHOM pa3Mepe CTOMMOCTU BCEX IKIEMMIISAPOB y4eOHUKA, N3rOTOBMEHHLIX C HAapPYyLLEHNEM
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aBTOPCKMX MpaB, B YacTW, NPOMOPLMOHANbHON 00beMy CO34aHHOIO aBTOPCKOro TEKCTa y4eOHUKa.

PeleHnem cyna, octaBneHHbIM 6€3 U3MeHeHUs anennsauMoHHbIM onpeaeneHneM, 3asaBIeHHbIE UCKOBLIE
TpeboBaHWs yOOBNETBOPEHbI YACTUYHO.

CynebHas konnerusi no rpaxagaHckum genam BepxosHoro Cyaa Poccuiickon @egepaumm He cornacunach
C BbIBOAAMU HUXKECTOSALLMX CyO0B NO Creaytow MM OCHOBaHNSIM.

Paspeluas cnop 1 ygoBneTBopsisi YaCTUYHO 3asiBrieHHble TpeboBaHMs, Cy4 UCXOAMM M3 TOro, YTO BTOPOWA
TMpax y4yebHuka, Bbileawmnn B cBeT B sHBape 2007 roga, ABNsieTca OOMOMHUTENbHBIM TUPaXXOM K HE3aKOHHO
Bbilweawemy B 2005 rogy Tupaxy, OH BOCMPOM3BEAEH W pacnpocTpaHeH OTBEeTYMKOM ©6e3 paspelleHus
npaesoobragartenen, ero npaBoBas CBs3b C aBTOPCKMM goroBopoM oT 15 HoaGps 2006 r. oTcyTcTByeT.
YKa3aHHbI aBTOPCKUIM JOrOBOP, MO MHEHUIO Cyaa, He neranv3yeT TO udgaHve yvebHuKa, KOTopoe OTBEeTYMK
OCYLLIECTBMI UM nogrotoBun 6e3 3aKOHHbIX OCHOBAHUIA.

Mexgy TeM Ans NpuU3HaHMs UCNOMb30BaHWs NPON3BEAEHNUST 3aKOHHLIM He MMeEeT 3Ha4YeHWUsl, OCHOBHbIM
U OOMOSNTHUTENbHLIM TUPAXXOM OHO BbINYLLEHO, UMEET 3HAYeHe NUWb TO, obnagano nvM nMuo Ha MOMEHT
BbIXO4a NMPOU3BeaeHMS B CBET MPABOM Ha €ro NCMosib30BaHuWe.

M3pgaTenbCTBO OCYLLECTBUIIO BbIMYCK B CBET AOMOMHWMTENBHOIO TuWpaka MpouM3BedeHMs B Mepuoa
OencTensi aBTopckoro goroopa ot 15 Hos6psa 2006 r., B CBA3M C 4YE€M, MO CMbICIY MONOXEHUN 3akoHa
Poccuiickon ®epepaumm ot 9 mona 1993 r. N 5351-1 "O6 aBTOpCcKOM npaBe W CMeXHbIX npasax”,
OEViICTBOBABLUENO HA MOMEHT BO3HMKHOBEHUS! CMIOPHbLIX MPABOOTHOLLEHWUI, UMENO NPaBo Ha U3gaHne y4ebHuka;
HapyLleHWs aBTOPCKMX NpaB UCTLIOB AOMYLLEHO He Bbino, YTO He BbIfIo YY4TEHO CYAOM.

B peweHun cygoa He npuBegeHa npaBoBasi HoOpma, MNO3BoONfAwWAs MNpUM3HATb  MCMNONb30BaHWe
nMTepaTypHOro NPon3BeAeHUs B Nepvog AeNCTBMSA [OroBopa HE3aKOHHbIM MO TOMY OCHOBAHWMIO, YTO TUpax
n3gaH B AOMOMHEHWE K TUpaxy, Bbleawemy paHee 6e3 cornacus aBTopos.

(Onpepenenne CynebHown konnermuu no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 31 mas 2011 r. N 5-B11-22)

9. NcTteu, obpaLLaowuiica B Cyd 3a 3alLMTON NpaB Ha NEPCOHaXK KakK Ha 4acTb MPOW3BEAEHMWs, OOSIKEeH
obocHOBaTb, YTO TaKOM MEpPCOHaX CyLIEeCTBYET KaK CaMOCTOSATENbHbIN pes3ynbTaT UHTENNeKTyanbHOn
AeATenbHOCTW.

MapTHepcTBO 06paTMnochL B apbuTpaxkHbI Cyd C WCKOM K MHOVBMAYanbHOMY MpeanpuHUMaTtento o
B3bICKaHUM KOMMNEHCaLMN 3a HapyLleHWe WCKMIYUTENBHBLIX MpaB Ha WMCMOMb30BaHWE MNepcoHaXen OeTCKOro
MynbTUNNUKaLmMoHHoro cepuana no 10 000 py6. 3a Kaxabi U3 7 NePCOHaXEN.

PeleHnem apbuTpaxxHOro cyaa nepBoW WMHCTaHUWMW, OCTaBMeHHbIM 06e3 M3MEeHEeHWs! MOCTaHOBMEHMEM
apbuTpaxkHOro cyaa anennsuMoHHON MHCTaHUMW, UCKOBble TpeboBaHMS yO0BNETBOPEHbI, C OTBETYMKA B NOMb3Y
nctua BabickaHo 70 000 py6. Cyapbl counm, YTo OTBETYMKOM LOMNYLLEHO HapyLLUEHNE UCKITIYNTENBHOMO Npaea Ha
BCe 7 MnepcoHaxewn, BMeCTe C TeM MPU3HaKoB, B CUNY KOTOPbIX YKasaHHble repon ayavoBM3yaribHOro
npoussefeHns MoryT 6biTb B COOTBETCTBMM C M. 7 CT. 1259 K P® npusHaHbl nepcoHaxamu kak obbektamu
aBTOPCKOro npaea, He onpeaenunu.

MocTaHoBNeHMeM apbuTpaxHoOro cyaa KacCauMoHHOW MHCTaHUMM cyaebHble akTbl M3MeHeHbl. VckoBble
TpeboBaHWsa yaoBneTBopeHbl YacTuyHo. C npeanpyHnMaTens B Nonb3y napTHepcTsa B3bickaHo 10 000 pyb. -
KOMMeHcaums 3a HapyLLeHne NCKNIoYUTENbHbIX npas. lpy 9TOM Cyd He COornacurncs C nNpasBOBOM MO3uuuMen
CyOoB MNEPBOW U anennsiuMOHHON MHCTaHLMA OTHOCUTENbHO OMnpefeneHns oXpaHseMoro obbekta aBTOPCKOro
npasa, npvwen K BbiBOAY, YTO HE3aKOHHOE WCMOMb30BaHME HECKOMNbKNX YacTen (nepcoHaxen) OAHOro
Npoun3BeLeHNsl, Jaxe SBMSIOWNXCH CaMOCTOATENbHbIMU OObeKTamy aBTOPCKMX NpaB, COCTaBnsgeT OfHO
HapyLLeH/e NCKNIoYNTENBHOro Npasa Ha Npov3BegeHue.

CypnebHas konnerus no akoHomuyeckum cnopam BepxosHoro Cyaa Poccunckon depepauum (panee -
CynebHas konnerus), OTMeHAS NOCTaHOBMEHNe CyAa KacCauMOHHON MHCTaHLUK U Hanpaensas Aeno B AaHHbIN
Cyd Ha HOBOE pacCMOTpeHVe, PyKOBOACTBOBaNach CrneaytoLLmm.

Ncxopss n3 nonoxenun n. 3mnn. 7 cr. 1259 K P® nepcoHax npousBedeHUs MOXET ObiTb 0ObLEKTOM
aBTOPCKMX MpaB, €CMv OH N0 CBOEMY XapakTepy MpuU3HaH caMOCTOSATENbHbLIM pe3yrbTaToM TBOPYECKOro Tpyaa
aBTopa (n. 7 cT. 1259) 1 BbipaXkeH B kakon-nnbdo obbekTuBHOM hopme (. 3 cT. 1259).

M3 n. 21 noctaHoBnenus lNneHyma BepxoBHoro Cyga P® ot 19 moHsa 2006 r. N 15 "O Bonpocax,
BO3HMKLUMX Y CyAOB NMPU pacCMOTPEHUMN rpaXKaaHCKNX Aer, CBA3aHHbIX C NpUMEHeHneM 3akoHodartenscrea o6
aBTOPCKOM MpaBe U CMexHbIX npaBax" u n. 29 noctaHoBneHus NneHyma BepxosHoro Cyaa P® N 5, lNneHyma
Boicwero ApbutpaxHoro Cyga P® N 29 ot 26 mapta 2009 r. "O HeKkoTopbIX BOMpocax, BO3HUKLIMX B CBA3N C
BBeeHMeM B JelcTBMe 4Yactu deTtBepton [paxpgaHckoro kogekca Poccuiickon ®epepauuun” (nanee -
noctaHoBneHuve NneHyma N 5/29) cnegyeT, 4TO NOCKONbKY NPUHAAMEXHOCTb YacTU MPOW3BEAEHMWS, Ha3BaHUSA
NpounsBeAeHWs 1 NepcoHaxka Npov3BedeHns K oObeKkTam aBTOPCKOro rnpaBa OOyCcrnoBfeHa Tem, YTO OHW No
CBOEMY XapaKTepy SBMASIOTCA CAMOCTOSATENbHbLIM Pe3yrbTaTOM TBOPYECKOrOo TpyAa, MOBMAEKWWMM BO3MOXHOCTb
MX UCMOMb30BaHNS HE3aBMCKMMO OT CaMOro MPOU3BEAEHMS B LIENIOM, B KaXJOM KOHKPETHOM cny4vae cregyer
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yCTaHaBnMBaTh HanMyne y Takmx 0ObEKTOB NPU3HAKOB, NO3BOMSIOLWLNX CAENaTb TaKoW BbIBOA.

Mo MHeHnto CynebHol Konnermuu, BbiBOA Cya KacCaLMOHHON UHCTaHUUN HE YYUTbIBAET MOMOXEHWN Nn. 7
cT. 1259 K P®, npnsBaHHbIX 06ecneunTb NpaBOBY OXpaHy YacTu NPOU3BEAEHUS, HAa3BaHUIO MPOM3BEOEHNS,
nepcoHaxy Npou3BeneHns Hapsagy C OXpaHoW CaMoro Npon3BeaeHNst U He3aBMCKMMO OT BCEro MNpou3BeAeHNs B
uenom.

B cBA3M ¢ 9TMM nNpu3HaHWe OTAenbHbIX OEeNCTBYHOLIMX FepoeB MYyMbTUNUKALMOHHOMO cepuana
nepcoHaxamu B CMbICrie nornoxeHun n. 7 ct. 1259 MK PO moxeT noBneyb HapyLleHne aBTOPCKOro npaBa Ha
4YacTb 3TOro NPom3BefeHNst Kak 06 bekTa oXpaHsaeMbIX aBTOPCKUX NpaB U B3blCKaHWE [OaHHOW KOMMeHcauun 3a
Kaxkabl oakT Takoro HapyLueHus.

Hanunyme nprsHakoB, NO3BONSAOLWNX CYATATb NEPEUNCIIEHHBIX UCTLIOM AENCTBYIOWMX repoeB (Bcex unm
OTAENbHbBIX) TAKUMKU NEPCOHaXXamMU NPON3BEeAEHUS 1 BOCNPOM3BEAEHHbIE HA 3aKnagkax otaeNbHble hparMeHThbl
MYNbTUNNNKALMOHHOIO cepuarna ¢ n3obpaxeHmemM aTUX repoeB YacTAMU YKa3aHHOro NPOu3BeaeHUsl, KOTopble
Mo CBOEMY XapaKkTepy MOryT ObiTb NpM3HaHbI CAMOCTOSITENbHBLIM PE3YNbTaTOM TBOPYECKOrO TpyAa, MOANEXano
YCTaHOBIEHUIO CyJamMun Npu pacCMOTPEHUN aena.

C yuetom nonoxeHun n. 1 c1. 1263, n. 7 cT1. 1259 'K PO, a Takke pa3bsiCHEHUN, coaepKawmxca B M. 29
noctaHoBneHus lNneHyma N 5/29, nepcoHaxem aygMoBu3yanbHOro NPOM3BELAEHUSI KaK CaMOCTOATESbHbIM
pe3ynbTatOM TBOPYECKOro Tpyda aBTOpa MOIYT SBNATbCA CO34aHHbIE UM 3a(PUKCUPOBAHHbIE B
ayamnoBu3yanbHOM psge MynbTOUNbLMOB AUHAMUYECKME PUCOBaHHbIE (KYKONbHbIE) 06pasbl FMaBHbIX repoes, B
OTNN4ne OT APYrMX AeNCTBYIOLLMX repoeB obnagatoLme Tako COBOKYMHOCTLIO NPU3HAKOB, KOTOpbIE AenarT X
OpUIrMHanNbHbIMW, Y3HAaBaeMbIMWN U OTIIMYUTENBHBIMU OT APYIMX rEPOEB B CUMY WX BHELUHEro BWAA, OBWKEHUN,
rorioca, MMMMKM M WHbIX OPYrUX MPU3HAKOB, NpedHa3HayeHHbIX Afs 3pUTENbHOrO0 M CAyxoBoro (B cry4ae
CONPOBOXAEHMS 3BYKOM) BOCMPUATUS.

Mpu aTom ncteu, obpalLaomnncs B CyA 3a 3alUMTON NpaB Ha MEPCOHaX Kak Ha 4acTb NPOu3BedeHus,
JormkeH 060CHOBATh, YTO TAKOW NEPCOHaX CYLLECTBYET Kak CaMOCTOATENbHbIA pe3ynbTaT UHTENMeKTyanbHOn
OeATenbHOCTU.

BbIBOJOB O HAnNU4Mm Unm OTCYTCTBUM OCHOBaHWUIA ANsi NPU3HAHMSA YKa3aHHbIX UCTLOM AENCTBYHOLNX N
ay4MOBM3yarnbHOIo Npou3BeaeHNs NepcoHaXamy 3TOro NPOM3BEAEHNS, @ pa3MeLLEHHbIX C UX n300paxeHnem
Ha KaHUenspcKnx ToBapax (PparMeHTOB W3 yKa3aHHOro cepuarna 4acTsamu npousBefeHus kKak obbektamu
aBTOPCKMX NpaB B cooTBeTcTBUM C N. 7 cT. 1259 TK PP, cygamu He coenaHo.

Ha ocHoBaHun n. 28 noctaHoBneHus [neHyma N 5/29 npu aHanu3e Bonpoca O TOM, SIBNAETCA Nnn
KOHKPETHbIN pe3yrnbTaT 06bEKTOM aBTOPCKOro Npaea, cyaaM cregyeT yyYuTbiBaTb, YTO, MO CMbicny cT. 1228,
1257 n 1259 'K P® B 1x B3anMOCBSA3M TakoBbIM SIBNAETCHA TOMbKO TOT pe3ynbTaT, KOTOpPbI CO34aH TBOPYECKUM
TpyZoMm. pu aTOM HaaNexvT uMeTe B BuAy, YTO MOKa He [OKa3aHO MHOe, pesynbTaTbl WUHTEMNeKTyarbHOW
AesTenbHOCTV NpeanonaratTcs Co34aHHbIMU TBOPYECKMM TPYOOM.

OTcyTCcTBME YKa3aHHOW OLIEHKM He MO3BONSET onpenenutb OObekTbl aBTOPCKUX MpaB, B OTHOLUEHUMU
KOTOpPbIX AONYCTUMN HapyLlUeHWe OTBETYMK, XapakTep HapyLlUeHUs, a COOTBETCTBEHHO, pa3Mep KoMMNeHcauuu,
noanexalini B3bickaHuio Ha ocHoBaHuu cT. 1301 TK P®.

(Onpepenexnve CypneGHowm KonnerMm Mo 3KOHOMU4Yeckum cnopam BepxoBHoro Cygma Poccuiickon
depepaumm ot 11 noHs 2015 1. N 309-0C14-7875)

10. HesakoHHOE WuCNOMb3OBaHME YacCTM MPOM3BEAEHWs), Ha3BaHWUS NPOU3BEAEHMUS, MepCoHaxa
npov3BeaeHUs SBMSeTCs HapyleHMeM WUCKMIYUMTENbHOro npaBa Ha nNpousBedeHMe B LEefioM, €Cnu  He
[0Ka3aHo, YTO YacTb NPON3BEAEHMS SABMNSETCS CaAMOCTOSATENbHBIM OO bEKTOM OXpaHbl.

CoBMeCTHOE MCNOMb30BaHNE HECKOMBKMX YacTen 1 (Mnn) NepPCoOHaXen OoAHOro npousBeneHust obpasyer
OAVH daKT MCMOoNb30BaHMS.

MapTHepcTBO 06paTMnoCh B apbuUTpaxHbIA Cyf C MCKOM K OBLLIECTBY C OrpaHNYEeHHOW OTBETCTBEHHOCTLIO
0 B3bICKAHUN KOMMEHCAUMM 3a HapylleHMEe €ro WCKMIYMTENbHbBIX MpaB, BblpasvBLUEECHA B pasMeLLeHMM Ha
peann3oBaHHOW OTBETYMKOM PYTOONKE NepCoOHaXen AeTCKOro MynbTUNIMKALMOHHOIO cepuana.

PelwweHnem apbutpaxHOro cyga nepBOM WHCTaHUuM TpeboBaHWs UCTua YOOBNETBOPEHbI B MOJSIHOM
obbeme. Cya B3bicKan koMneHcaumio Ha ocHoBaHum cT. 1301 'K P® 3a He3akoHHOEe pa3MelleHne Ha ToBape
KakOoro OTAesbHO B3SITOrO NepCcoHaxa MyInbTUMIIMKALUMOHHOIo cepurana.

OTMeHss pelleHne cyda NepBOW MHCTaHUMKM, apbuTpaxHbi cyqd anennsuMOHHOM WMHCTaHuuM cpenan
BbIBO4 O TOM, YTO C OTBETYMKA B MOMb3y MCTUA MOAMNEXMT B3bICKAHMIO KOMMEHCauusa 3a HapylleHue
UCKNIOYUTENBHBIX NMpaB Ha NpoM3BeAeHNe Kak 3a OAHO NpaBOoHapyLUeHue.

Cya ykasarn, 4To NpaBoBOM OXpaHe NoANEXMUT NponsseaeHue, B KOTOPOM NEPCOHaX NMOHUMAETCH Kak ero
4yacTb, coepxallasi onMcaHue nnu nsobpaxeHne Toro UMM UHOro AencTeytowero nuua B dopme (copmax),
npucywen (npucywmx) npousBeneHuto. HesakoHHOe MCMonb3oBaHUE MepcoHaxka MNPOou3BedeHUsT SABMsieTcs
HapyLEeHWEM UCKITIOYMTENBHOIO NpaBa Ha caMo NPOU3BeAEHME.

B cBA3M ¢ 3TUM peanu3auuio ToBapa, Ha KOTOPOM pa3sMeLLeHbl N306paKeHUs HECKOSNbKMX MEPCOHaXen
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O[HOro nNpousBefeHns (OeTCKOro MynbTUMIMKALMOHHOIO cepuana), cnegyeT paccmatpuBaTb Kak OOHO
npaBoHapyLLeHue.
(CynebHble aktbl no genam N A35-7619/2013, A45-13982/2013, A41-66126/2013, A40-107382/2013)

11. BocnpoussBegeHvne npaBoOMEpPHO OnMyObnMKOBaAHHOMO MNPOM3BEAEHUS AONA  YAOBMNETBOPEHUs
npoceccuoHanbHbIX notpebHocTten 6e3 cornacus aBTopa WUNM MHOMO npaBoobnagatensa u 6e3 BbiNnaThl
BO3HarpaxxaeHus 3aKkoHOM He NpeayCcMOTPEHO.

OTcyTcTBME BWHbI HapylwuTens He ocBobOoXaaeT ero OT 00s13aHHOCTU MpeKkpaTuTb HapylleHue
WHTENMNEKTyanbHbIX NPaB U HE MWCKIIYaeT MpPUMEHEHME B OTHOLUEHMU €ro Mep, HampaBfeHHbIX Ha 3awuTy
Takux npas.

M. obpatmnack B cya C uckom Kk B. 0 3awuTe npaBa aBTOpPCTBA W UCKMIOYMTENBHOrO npaBa Ha
ncnonb3oBaHWe NPoM3BEAEHNS, YKa3as, YTO SIBNAETCA aBTOPOM M obnagatenem WCKNIYMTENbHbIX MpaB Ha
oTaenbHble mMasbl kHUrM; B 2008 rogy m3patenbCTBOM yHMBepcuTeTa Obin onybGnukoBaHa KHUra, aBTOpPOM
KoTopon ykasaH B. [laHHoe wusgaHve cogepxuT pasgensl (Tembl), B COOEPXaHUMU KOTOPbIX YaCTUYHO
BOCMPOM3BEAEHO cogepXaHue rnas kHurn M., npu aTom B. He nonyyan cornacms M. Ha Bocnpon3BegeHue rna.
KHurn M.

M. nonarana, 4To Npu M3gaHuun kHrn B. ObinNK HapyLLeHbl ee aBTOPCKME Npasa, U npocuna cyg obssatb
oTBeTYuka onybnukosate B CMW cBeaeHnst 0 HapyLLeHM OTBETYMKOM €€ aBTOPCKUX NPaB C YKaszaHWeM UMEHU
OeCTBUTENBHOIO NpaBoobnagaTensi, B3bickaTb C OTBETYMKA KOMMEHCALMIO MOparibHOro Bpeda 3a HapylleHue
npaBa aBTOPCTBA, KOMMEHCALMIO 32 HAPYLUEHWE UCKIMIOYUTENBHOIO NpaBa Ha UCMONb30BaHWE NPOM3BEAEHNs, a
Takke 3anpeTuTb MOBTOPHOE MU3gaHve WAM  JonedaTtky, oOnybnukoBaHMe B SfIEKTPOHHOM  BuZe,
pacnpocTpaHeHue B ceTu "MIHTepHeT", B 3NEKTPOHHbIX NPaBoBbiX 6a3ax kKHMrM B. c BKNIOYEHMEM MONOXEHUN
Yy>KOro Npon3BeSEHNHA, aBTOPOM KOTOporo asnsietca M.

PeweHunem cyna, octaBneHHbiM 6e3 M3MEHEHUS CyAOM BTOPOW WMHCTaHLUWUW, B YAOBMETBOPEHUM MCKA
OTKasaHo.

CypnebHasa konnernsi no rpaxgaHckum genam BepxoBHoro Cyga Poccunckon ®Pepepaummn oTmeHuna
BbIHECEHHbIE MO Aeny cyaebHble MOCTaHOBMEHNS MO CAeayLWUM OCHOBaHUSAM.

Cypn nepBou MHCTaHUMK, paspellas geno u otkasbiBas M. B ucke, cocnancs Ha TO, YTO 4acTM4HOe
NCNoNb30BaHNE OTBETYMKOM OMNyOGMMKOBAHHOTNO MPOM3BEOEHUA B MNeYyaTHOM BMAE Kypca fekuMni B
HEe3HaYUTENbHOM KONMMYECTBE 9SK3EMMMSPOB MMENO MeCTo B €ero npodeccuoHanbHon f[eATenbHoCTU -
npenogaBaTenbCkOW, a WMMEHHO [ANs YTeHWs JNeKUMn, T.e. B UENsX YAOBNETBOPEHUS COOCTBEHHbIX
npodeccuoHarnbHbIX NOTPEOHOCTEN, YTO SABMAETCHA BOCNPOM3BEAEHNEM B NMYHBLIX Lensax. BUHOBHbLIX OencTBun,
MOBMEKLWNX HapyLUeHWe NpaB UCTLA, OTBETYMKOM COBEPLLEHO He BbIfo.

Mexgy Tem nonoxenusi cT. 1273 K PO (B pegakuum, JENCTBYIOWENA HA MOMEHT PacCMOTPEHuUs fena
cynom), gonyckatowime 6e3 cornacus aBTopa Unm MHOro npaesoobnagartens u 6e3 BbinnaTbhl BO3HArpaXxaeHus
BOCMpOU3BEAEHNE T[PaXOAHVMHOM  UCKMIOUMTENBHO B NMYHbIX LEendx npaBoOMepHO OBHapoaoBaHHOMO
Npou3BeLEeHNsi, COCTaBMAKT MWCKMIOYeHNe u3 obuwero npasBuna o6 WCKMIOYMTENBHOM MpaBe aBTopa
Npon3BeAEeHNst Ha ero UCMorb30BaHME 1 NPELOCTaBNAAIT NpaBa TPETbLUM NMLaM Ha CBOOOAHOE NCMONb30BaHNe
YyXKOro NPOM3BEAEHNSI TONBKO NPW AOKA3aHHOCTY BOCMPOU3BEOEHNS B NTMYHbIX LENsX.

BocnpoussegeHne  npaBOMEpHO  OnybnMKOBaHHOrO npon3seneHns ans yOOBIETBOPEHMS
npodeccnoHanbHbIX notpebHocTer 6e3 cornmacus aBTopa WM MHOrO npaBoobrnagartensa u 6e3 BbiNnathl
BO3HarpaxxaeHus 3aKkoHOM He NpeayCMOTPEHO.

YuntbiBag pasbsiCHeHWd, coaepxawumeca B n. 34 nocrtaHosrneHus lNMneHyma N 5/29 un n. 32
noctaHoBneHus NneHyma BepxosHoro Cyna Poccunckon ®egepaumm ot 19 uoHa 2006 r. N 15 "O Bonpocax,
BO3HUKLUMX Yy CY4OB MPU PAaCCMOTPEHUN MPaXKOAHCKMX Aerl, CBA3aHHbIX C MPUMMEHEHMEM 3akoHodaTenbcTBa 06
aBTOPCKOM MpaBe 1 CMeXHbIX NpaBax”, Ans NpM3HaHWs BOCNPOM3BEAEHNS, OCYLLECTBIISEMOro WCKIYNTENBHO
B JIMYHbIX LEnsiXx, He0OOXOANMO HanmuMe COBOKYMHOCTWU TakUX MPU3HAKOB, Kak HEKOMMEPYECKUN XapakTep
MCNonb30oBaHUA (MCMOMb30BaHUE, He MpUHOCsLEee OO0XOA) M ayauTopus Nocneayloulero MCnonb30BaHus
npou3BefeHnsi, a UMEHHO NOTPEOHOCTU Monb3oBaTens Unu kpyra ero cembu. OTCYTCTBME OOHOMO M3 ITUX
NMPU3HAKOB CBUAETENLCTBYET 006 MHbIX, HE NIUYHbIX LieNsiXx BOCNPOU3BEaeHNS.

Vcnonb3oBaHue OTBETYMKOM HanedaTaHHOW (BOCMPOM3BELAEHHOM) KHUMM B Mpouecce MoBCeOHEBHOW
TPYZ4OBOW NpenogaBaTenbCKon AeATENbHOCTY ANs YTEHUS NEKUUA HEeMb3a cYMTaTb NIMYHBIM UCTMOMNb30BaHNEM,
MOCKOSNbKY B JAHHOM Crlyvyae OHa MCNomnb3yeTcs He Ans COBCTBEHHbIX (CEMENHbIX, BbITOBbIX) noTpebHocTen u
He [Ans pelleHus CBOUX NUYHBIX Aen B npouecce paboTtbl, a Ana notpebHocTen obyvarolmxcs.
MpodeccnoHanbHaa OedTenbHOCTb MpenojaBaTens He SABMSETCS ero NUYHOM Ccdepon, He 4BrnseTcs WU
OEeSATENbHOCTLIO B NMNYHBIX LIENSAX, TaK Kak B npouecce o0yyeHus mexagy npenogasaTeneMm u obyvarowmumucs
CKIlagblBalOTCS HE MNNYHbIE CBA3N, @ OTHOLUEHUA MO OOYYEHMIO, KOHEYHBbIM pe3ynbTaTOM KOTOPbIX SIBNSAETCA
nepegava npenogasaTteneM 3HaHMn obyyaloLemMycs.

Mpu aTOM NpenoaaBaTenbCcKkast AeSATENbHOCTb, B KOTOPOM B TOM YMCHE MPU YTEHWUM NEKLMIA UCMOMNb3yeTcs
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BOCMNpOM3BEEHHOEe Mpou3BedeHNe, COMPOBOXAAETCA MNOMyyYyeHNMeM OTBETYMKOM BO3HarpaxaeHusa (onnaTa
TpyQa), 4To cocTaensieT ero goxon (Beirogy). OnnauvBaemasi AeATenbHOCTb MpernofaBaTtens He SBMseTcs
©naroTBOPUTENBbHON HEKOMMEPYECKON OeATENBHOCTLI0. TO OOCTOATENbLCTBO, YTO Y OTBETYMKA OTCYTCTBOBA
roHopap 3a W3gaHue MNpOoM3BEAEHUs, AN BO3HUKWNX MEXOy CTOpPOHaMU MO Aeny MNpaBOOTHOLLEHUN
OPUONYECKOro 3HAYEHUSA HE UMEET.

B cBsa3n ¢ aTum Bocnpoun3BeaeHve B. B ero kHure, HaneyataHHOW M30aTenbCTBOM YHUBEpCUTETa, rna.
OPpYron KHUrM, aBTOpPoM KOTOpbIX siBrisieTcs M., B HapylueHue npaBun, YCTaHoBMEeHHbIX cT. 1273 K PO, naxe B
HECKOIMbKUX 3K3eMMMspax sIBNAETCA HapyLleHMEM WCKMYUTENBHOMO MpaBa aBTopa Ha MCMoNb30oBaHue
npon3BeneHuns.

Kpome Toro, cornacHo c1. 1274 'K P® gonyckaeTtca 6e3 cornacusi aBTopa Unm MHoro npaesoobragarens
1 6e3 BbinnaTbl BO3HArpaxxaeHusi, Ho ¢ oba3aTenbHbIM yKasaHMeM MMEHM aBTopa, NPou3BeAeHUEe KOTOPOro
nucnonb3yeTcs, U MUCTOYHWKA 3aMMCTBOBaHMS UUTUPOBaAHWME B OpuUrMHane UM B NepeBode B HayuyHbIX,
NonemMn4eckmx, KpUTUYECKUX NN MHPOPMALIMOHHBIX LIENsIX NpaBoOMEpPHO OOHApPOAOBaHHbIX MPOM3BEAEHUN B
obbeme, onpaBOaHHOM LEMbI LUUTUPOBAHUS!, BKMOYAsi BOCMPOM3BEAEHME OTPbIBKOB W3 raseTHbIX MU
XypHanbHbIX cTatern B oopMe 0030pOB NeyaTu; UCNosib3oBaHNE NpaBOMEPHO 0OHapOA4OBaHHLIX MPOM3BEAEHUI
N OTPbIBKOB M3 HUX B KA4YE€CTBE UIMOCTPaLMiA B U30AHUSX, paguo- 1 Terenepefadax, 3BYyKO- M BUOEO3anmMcax
y4yebHoro xapakrepa B o6beme, onpaBgaHHOM MOCTABMEHHON LENbHO.

B neuaTHoM BocnpousBegeHHOM 3k3eMnnspe kHuru B. B pasgene o pekomeHayemon nutepaType
Ha3blBaeTCH KHUra, cogepxaliaa npoussefeHnsa mctua. Mexay Tem uyxme MCNonb3oBaHHbIE CTpaHULbl U3
3TOro NPon3BeAEeHNst U UMS UCTLA B KHUre B. He ykasaHbl, He NOCTaBneHbl KaBblukM, a 0ObeM 3aMMCTBOBaHUS
He onpaBOaH Uerbio UMTUPOBAHUSA, MPU 3TOM OTBETYMKOM ObINM HapyLUEeHbI NpaBuia LMTUPOBaHUS. YkasaHue B
KayecTBe "pekomeHOaumm npovmTaTtb", NO MHEHWIO 3asBUTENS, HENb3s paccMaTpuMBaTb Kak UUTUMPOBaHME,
CHOCKM Mnn nHdpopmauuio 06 Mcnonb3oBaHNM CamuM OTBETYMKOM PEKOMEHAYEMOW uuTaTenam nutepartypbl.
Kpome Toro, npaeuna LUMTMpPOBaHUSA He OONYCKaloT, YTOOblI CHOCKa Ha Ucnonb3yemMoe npousBedeHue aaBanacb
He B TOM MecCTe, rie npuBedeHa u1taTa, a B pyrom MecTte TekcTa.

(Onpepnenexve CynebHon konnerumn no rpaxagaHckum genam BepxosHoro Cyga Poccuickon ®epepavumm
oT 24 masa 2011 r. N 5-B11-32)

12. lpaBa Ha nepcoHaxn ayguoBM3yanbHbIX MPOU3BEAEHUN - MYMbTUMMMKALUMOHHBIX (UbMOB,
co3faHHbIX Ao 3 aBrycta 1992 roga, npyHaanexart npeanpusaTuio, OCyLLECTBUBLLUEMY CbeMKY MynbTunbmMa, To
€CTb KMHOCTYOUM (MK ee npaBonpeeMHUuKy). Y Uuandeckux nuud, MpUHUMaBLLMX YyvacTue B CO3[aHuu
MynbT(UNBMOB B YKa3aHHbIA MNepuog, OTCYTCTBYIOT WCKMKUMTENbHbIE NpaBa Ha MynbTUIbMbI U UX
nepcoHaxw.

Y. obpatuncsa B cyq C MCKOM K OpraHvM3aumny O B3biCKaHWM KOMMEHcaLUmy 3a HapyLleHWe aBTOPCKMX MpaBs 1
3anpeTte pacnpocTpaHaTb USB-HakonuTenwu, BbINOMHEHHbIE B (hOpME UrpyLlek C usobpakeHuem nepcoHaxen
MyNbTUNBMOB, YKa3sblBasi, YTO OH SBNSETCA aBTOPOM 3TUX MEPCOHaxXen, Yto oTBeTuMk Ge3 goroBopa C
aBTOPOM nepcoHaxen BoinyckaeT USB-HakonuTenun B oopMe UrpyLlek ¢ M3obpaxeHnem nutepaTypHbIX repoeB
1 NpoJaeT ux, TEM cambiM, MO MHEHUIO UCTLLA, HE3AKOHHO MCMONb3YET CO34aHHbIE TBOPYECKMM TPYAOM MCTua
0OBbEKTBI aBTOPCKMX Npas.

Pewennem cyna, octaBneHHbIM 6€3 M3MeHeHns CyqoM BTOPOW MHCTaHLUMK, OTKa3aHo B YAOBNETBOPEHUN
NCKOBbIX TPeOOBaHMIA MO CNEeAYIOLWNM OCHOBaHMWSM.

B cuny n. 7 ct. 1259 TK P® aBTOpckuMe npaBa pacnpoCTPaHSOTCA Ha 4acTb Mpou3BedeHWs, Ha €ero
HasBaHWe, Ha MEePCOHaX MNPOU3BEAEHUSA, €CrM MO CBOEMY XapaKTepy OHM MOryT ObiTb NpPU3HaHbI
CaMOCTOATENbHbLIM Pe3ynbTaToOM TBOPYECKOro TpyAa aBTopa U oTBevaloT TpeboBaHWsIM, YCTaHOBMEHHbLIM M. 3
JaHHOW cTaTbMu.

Takum obpa3om, aBTOPCKMM MPaBOM OXpaHAETCA Kak BCe MNpou3BedeHve B UenoM, Tak u nwobas
OpUrMHanbHas CaMOCTOSITENbHAs YacTb 3TOr0 MPOU3BEAEHMS, €r0 Ha3BaHWe, MEPCOHaX HEe3aBWCUMO OT WX
OOCTOUHCTB U Ha3Ha4eHusl, eCriv OHU BblpaXKeHbl B KaKON-Nnbo 06bekTUBHON hopme.

B cuny ct. 1259 TK P® camocToaTenbHbIMM 06beKTaMM aBTOPCKMX NpaB Hapsgy C nutepaTypHbIMU U
CLIEHapHbIMW MPON3BEAEHMAMU ABMNSAOTCA ayauoBU3yarbHbIe NPOV3BEAEHUS.

O6nagaTtenem MCKMIOYUTENBHOrO MpaBa Ha MNEpPCOHaX MYMbTUMIIMKAUUOHHOTO uibMa Kak 4acTb
npoun3BefeHns ABnseTcs obnagatenb NCKMYUTENBHOMO NpaBa Ha MyNbTUMMMKALMOHHBIN (hUnbM, T.€. Ha Bce
npovseeneHne B LIENIOM.

ABTOpPCKMMM NpaBaMy Ha ayauoBuM3yanbHOEe Mpou3BedeHVe, a, CrneaoBaTeNibHO, M Ha MNepCoHaxmu
MYNbTUNNNKALNOHHBLIX (PUNbMOB - AEACTBYIOLLMX NUL, B NPOM3BEAEHNN, MPU3HAETCH 3a OPUANYECKUM MNLIOM -
npeanpusTUEM, OCYLLECTBMBLLMM CbEMKY (bubMa, YTO COOTBETCTBOBAIOo TpeboBaHuam Y. 1 c1. 486 'K PCOCP
1964 r., nencTBOBaBLUEN HA MOMEHT CO34aHNA MYNbTUMIMKALNOHHBIX (OUIBMOB.

B cootBetctBUM co cT. 486 TK PCOHPCP 1964 r. aBTOpCKOE MpaBO Ha KUHOMWIBbMbI NpUHaZnexano
knHocTygumn "Coto3MynbTdunbm" Kak npegnpusaTvio, OCyLeCTBUBLUEMY CbeMKy (OUNbMOB, M AEeWCTBOBano
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6eccpoyHo (cT. 498 TK PCHCP). Obbem aBTOpCKOro npasa KuHOCTyauu onpegensncs cT. 479 K PCOCP u
BKkItovan B cebs B T.4. MpaBo Ha onybnvKoBaHWe, BOCMPOU3BEAEHME U PacnpoCTpaHEHE CBOUX MPON3BEAEHWN
BCEMW A0O3BOMEHHBIMM 3aKOHOM criocobamu.

ABTOpPCKOE NpaBO KMHOCTYAMN Ha punbMbl ObIITO COXpaHEHO 3a HEeM W Mnocre BBEAEHWUS B OEeNCTBUE
3akoHa Poccunckon ®egepaumm ot 9 miong 1993 r. N 5351-1 "O6 aBTopckom npaBe U CMexHbIX npasax" (n. 4
noctaHoBreHunss BepxosHoro Coseta P® ot 9 uong 1993 r. N 5352-1 "O nopsigke BBedeHMs B OeWCTBUE
3akoHa P® "O6 aBTOpCcKOM NpaBe U CMexXHbIX npasax”, cT. 6 ®eaepanbHoro 3akoHa ot 18 gekabps 2006 r. N
231-93).

Cratbsa 6 PepnepanbHoro 3akoHa ot 18 gekabpsa 2006 r. N 231-®3 ykasbiBaeT, YTO aBTOPCKOE MNpaBO
OpPUONYECcKMX nnuu, Bo3HuKWwee oo 3 aerycta 1993 r., To ecTb A0 BcTynneHus B cuny 3akoHa Poccuiickon
®epepaumm ot 9 mona 1993 r. N 5351-1 "O6 aBTOpPCKOM MpaBe M CMEXHbIX MpaBax”, MpekpawiaeTcsa no
UCTEYEHUM CeMUOECATU NeT CO AHA npaBoOMepHoro obHapodoBaHWs MpPOU3BEOEeHUs, a eCcriu OHO He Bbino
obHapogoBaHO - CO OHA co3daHus npouwsBefeHus. K cooTBeTCTBYHOLMM MPaBOOTHOLUEHWAM MO aHamnorum
npuMeHsitoTca npasuna Yactm 4detsepton K PO. [Ins uenen ux npuMeHeHus1 Takue lopuanydyeckme nuua
cunTalTCa aBTopamMm Npon3BeaeHNn.

O6nagatenem MCKNIOYMTENBHOrO aBTOPCKOro MpaBa Ha MyNbTUMNMMKAUMOHHbIE (PUMbMbl B HacTosLee
Bpemsa gBnsdetca PIYIN "Ob6beanHeHHas rocygapCTBEHHasd KuHokonnekuus" (4o nepevmeHoBaHus - O[T
"®unemodoHA kuHocTyanm "CooamynbTdunsm”), KOTOpPoe NPeaoCTaBUNo OTBETUYMKY NpaBa Ha UCMoMb3oBaHWe
COOTBETCTBYIOLUMX OOBLEKTOB aBTOPCKOrO MpaBa - MNEPCOHaxeWh ayanoBu3yarbHbIX — MPOM3BeOEeHUi
(MyNbTUNAMKALMOHHBIX (OUNBMOB) NPOM3BOACTBA KMHOCTYANM "Coto3mynbTdunsm".

WcTey npvHuman yvactue B paboTte Hag unbmMamMy Ha OCHOBaHMM aBTOPCKO-MPaBOBbIX AOrOBOPOB, C
HUM ObINK 3aKMoYeHbl JOrOBOPbI O CO34aHWM CLEeHapueB MyrbTUIbMOB, COOTBETCTBEHHO, €ro npasa MU
0653aHHOCTK, Kak 1 npaBa 1 0653aHHOCTU KNHOCTYANW, ONPEeAenanncb 3TMMM JOrOBOPaMMU.

B gaHHOM cnyyae aBTOp cuUeHapus, MPUHMMAaBLUMI y4vacTue B CO34aHUN  MYNbTUMNMAMKALMOHHbIX
dunbMOoB, He BnpaBe MpeTeHAoBaTb Ha obnagaHvWe WCKIOYMTENbHBIMU MpaBaMy Ha MCMOMb30BaHWE 3TUX
dMNbMOB, a TakKe NX NePCOHaXeNn.

B cBoto ouepeab, KMHOCTYOUS OOMMKHa cobnoaaTth MCKNIOYMTENbHbIE aBTOPCKME MpaBa Ha CueHapHble
npoussegenus. MNMpu 9TomM aBTOp HE NULIEH MpaBa Ha WCMOMb30BaHME CO34aHHOIO €ro TBOPYECKMM TPyOoM
CLIeHapHOro Npoun3BedeHWs, BKIOYasA U €ro NepPCoOHaxM, No CBOEMY YCMOTPEHMWIO, B TOM YMCe nyTem nepegaym
ero ApyroMmy nvuy Ans cosfgaHusi HOBOro NPou3BeaeHUs NyTeM MHOW OPUrMHaNbLHOM dKpaHu3aLummn, NOCTaHOBKMY,
YTO MOSHOCTBIO COOTBETCTBYET TPebOoBaHMAM MeXayHapoaAHOro Npasa, B 4acTHOCTU BepHCKoM KOHBeHLUWM no
OXpaHe nMTepaTypHbIX U XyAOXEeCTBEHHbIX Npon3seaeHnn 1886 roga, a Takke TpeboBaHusim cT. 1260, 1263 'K
P®, koTopble perynupyloT U MpaBa aBTOPOB CLUEHapPHbIX NMPOV3BEAEHUA NPWU CO3O0AaHUM  ayauoBU3yarbHbIX
nNpon3BegeHni Unu Npu co3gaHumn Npon3BoaHbIX NPOVU3BEAEHUN.

HapyLueHuin aBTopCkMx Npas aBTopa CUueHapusa K MynbTUMAMKAUMOHHBIM dUnbMaM Mpu paccMoTpeHUn
AaHHOro Aena cyaoM He YCTaHOBIEHO, UCTLIOM Takke He NpeacTaBneHo gokasaTenbCTB, YTO TPeTbUM NULOM
HapyLlanucb ycnoBsus 3aknio4eHHOro C HUM aBTOPCKOro JOroBopa Ha cosfaHue cueHapueB K MynbTdunbmam,
KaK He loka3aHo M TO, YTO TpeTbe N1L0 nepefaBano KoMy-nmbo npuHagnexawme ety aBTOpPCKME MpaBa Ha
NCMNob30BaHNe NepCoHaXewn CLeHapHbIX NPON3BeAEHNN.

KuHocTtyams "Coro3mynbTdmnbM" siBNsSnacb €OMHCTBEHHbIM obnagaTenemM MCKIUUTENBbHbLIX NpaB Ha
MCMNOMb30BaHWe CO34aHHbIX €l MYyNbTUMMAMKAUMOHHBIX (OUNbMOB; B HacTosilLee Bpems yKa3aHHble npasa
npuHagnexar npasonpeemMHuKy KnHoctyaum - Iyl "ObbeanHeHHas rocyaapCTBeHHas KUHOKONNeKLums".

Takum obpasom, knHocTyaus "CotoamynbTunbm” 3akmoymnna ¢ OTBETUMKOM JIMLLEH3NOHHbIV LOroBOp, MO
KOTOPOMY OTBETYMK NOMY4YMIT NPOCTYHO (HENCKIIOUUTENBHYIO) NIMLEH3MIO HA MCNONb30BaHWe 3acrMKCUPOBAHHbIX
B ayavMoBM3yarbHOM psige MyIbTUNIMKAUUOHHBIX (PUITbMOB MEPCOHaXerh MNyTeM WX BOCMPOM3BEAEHUS U
pacnpocTpaHeHusi B MPOCTPaHCTBEHHO-00beMHON ¢hopme B Buae kopnycoB USB-Hakonutenen. Mpu atom
cornacus aBTopa CLUEHapus K YKasaHHbIM MyNbTUMMAMKALUMOHHBIM - (UNbMaM Ha 3akniovyeHne [OaHHOro
NULUEH3NOHHOro JOoroBopa 3akoH He TpebyeT, MNOCKOMbKy aBTOp CcueHapus He sBnseTca obnagatenem
NCKMIOYUTESNBHBIX NPaB Ha ayanoBu3yanbHoe NponssedeHne B LIefIoM U Ha ero 4acTb - NepCOHax.

Mpu Takmx obCcTOATENBCTBAX CYA MPULLIEN K BbIBOAY O TOM, YTO BbINYCK U pacnpoCTpaHeHNe OTBETYMKOM
USB-HakonuTenen B Buae (PUrypok nepcoHaxew He HapyllaeT 3aKOHHbIX MHTEpPEcOB W MpaB uCTua Ha
npyvHagnexawue emy nuTepaTypHble MNpou3BedeHNss U MX MNEpPCOHaXKW, MOCKOMbKY MNpW M3roTOBEHMU
ykadaHHbix USB-Hakonutenem atm o6bekTbl aBTOPCKOrO MpaBa - CKas3kuM-MOBECTM W CueHapuu K
MYMbTUMNMUKALMOHHLIM (pUribMam - He MCMoNb3oBanucb, COOTBETCTBEHHO, aBTOPCKME npasBa nucaTens u
aBTOpa CLUeHapueB K MyTbTUMMAMKALWUOHHBIM (OUbMaM He HapyLlanuch.

(PeweHune bBacmaHHoro panoHHoro cyaa ropoga Mockebl oT 19 anpens 2011 r., ocTaBneHHoe B cune
onpegeneHnem MockoBckoro ropogckoro cyga ot 21 Hosiops 2011 r.)

13. MNMpun paccmoTpeHun TpeboBaHuii O 3awmTe aBTOPCKUX MpaB HeobXoaAMMO YCTaHOBMEHWE TOro, KTo
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SIBNSieTCA aBTOPOM pesynbTaTta MHTENMNEKTyanbHON AeATeNnbHOCTM U MOXHO NU AaHHbIN pe3ynbTaT cuuTaTb
TaKoBbIM (TO €CTb CO3[aH NI OH TBOPYECKUM TPYAOM aBTopa).

MpuHUMN ucdepnaHus MpaBa, NpegycMaTpuBalOLLMA BO3MOXHOCTb Yy4yacTusi B rpaxgaHckom obopoTte
WMEHHO 3K3eMmnnspa NponsBedeHnsl, NPaBOMEPHO BBEAEHHOro B 3TOT obopoT, 6e3 ganbHenwero cormnacus
npaesoobrnagartens, He HagensieT y4aCTHUMKOB TrpaxgaHCKoro obopoTa MpaBoM MO CBOEMY YCMOTPEHUIO
ucnonb3oBaTb Cam pes3ynbTaT MHTENneKTyanbHOW AeATENbHOCTU (@ He ero 9K3eMnnsp Ha matepuanbHOM
HocuTerne) 6e3 BbinnaTbl BO3HArpaxaeHus npasoobnagarento.

CeTb "VIHTEPHET" HE ABMAETCSA MECTOM, OTKPbITLIM AN cBOOOAHOro NocelleHus, no cmeicny cT. 1276 MK
P®.

B. obpatnncs B cyq ¢ MCKOM K OBLLIECTBY C OrpaHMYeHHON OTBETCTBEHHOCTbIO, (PU3MYECKOMY Inuy O
3almuTe aBTOPCKUX NpaB, yKasas, YTo SBNAETCSA aBTOPOM KaTarora NpoeKkToB AadHbIX AOMOB 1 6aHb. Ha cawnTte
oTBeTYMKa B ceTu "MHTepHeT" pasMelleHbl npuHagnexaline emy npousBefeHus, 4YeM HapylleHbl ero
aBTOpCKMe npasa.

PelleHvem cyga nepBow MHCTaHUMMW, OCTaBMEHHbIM 0e3 M3MEHEeHWst anenmsuMOHHBIM OMnpeaeneHnem
obnacTHoro cyga, B yAOBETBOPEHMUN NCKOBbLIX TPEOOBaHWI OTKa3aHo.

CynebHas konnerusi no rpaxagaHckum genam BepxosHoro Cyaa Poccuiickon @egepaumm He cornacunach
C MOCTaHOBNEHNSIMUN HUXXECTOSILLNX CYA0B MO CNeaytoLmMM OCHOBaHMUSAM.

C yyetom nonoxeHun n. 1 ct. 1228 'K P® cyay npu paccMOTpeHun Aen, CBA3aHHbIX C aBTOPCTBOM Ha
pesynbTaTt MHTENNeKTyanbHOW AeATeNnbHOCTU, ANS NPaBUMbHOMO paspeLleHnsa crnopa HaanexuT YyCcTaHOBUTD,
KTO SBNSIeTCS aBTOPOM pea3ynbTaTa MHTENfekTyanbHOW AeATENbHOCTM W MOXHO 5V [aHHbIA  pe3ynbTaT
TaKOBbIM CUMTaTb (TO €CTb CO3[aH NI OH TBOPYECKUM TPYAOM aBTopa).

lMepeyeHb pes3ynbTaToOB MWHTENMNEKTyanbHON [AeATeNnbHOCTM W MPUPaBHEHHbIX K HWM  CpPeacTB
MHOUBMAYyanm3auun puandeckmx nuy, ToBapos, paboT, ycnyr u NpeanpusTuii, KOTOPbIM MpPeaoCcTaBnsieTcs
npaBoBas OxpaHa (UMHTenneKkTyanbHOW COBCTBEHHOCTLI), coaepxutcsa B M. 1 cT. 1225 TK PO 1 He gBnseTcs
ncyepnbIBaOLLUM.

Paspelwas cnop, cyq nNepBoW MHCTaAHUMM HE YCTaHOBWM, KakMM WMEHHO OXPaHSEMbIM pPe3ynbTaToM
WHTENNEeKTyanbHOM AeATENbHOCTU ABMAOTCS rpadoudeckne acku3bl, NnpeacTtaBneHHble b.

OpHOBpEMEHHO C 3TVM, OTKa3biBasd B YAOBNETBOPEHUN WUCKOBbIX TpeboBaHWi, Cyd nepBOW MHCTaHUMM
npuLwen K BelBogy 0 ToM, 4To Bb. He pgokasan ToO O6CTOATENbCTBO, UYTO ABNSAETCA aBTOPOM MNPOU3BELEHUN,
pasmeLlleHHbIX Ha canTe oTBeTYMKa B ceTu "NHTepHeT". MNpn aToM B cyanebHOM 3acefaHnn Obino yCTaHOBMEHO,
yto B 2012 rogy Poccuiickum aBTOpckMM obLiecTBom "Konmpyc" ocyLlecTBNeHO OENOHWPOBaHUE 3K3emnnsapa
KaTanora, aBTOPOM KOTOporo 3Hauntca b., a notomy B cuny nonoxeHun n. 1 ct. 1300 'K P® ero aBTOpCTBO
npe3tomMupyeTcs.

Cyn nepBOW MHCTaHLUMKM Takke npullen K BbiBogy 06 ncuyepnanHnm npaea, NpegycMOTpeHHom cT. 1272 K
Po.

Mexay TeM gaHHbIA NpUHUUN NpeaycMaTpmuBaeT BO3MOXHOCTb y4acTus B rpaXkgaHCkoM 060poTe MMEHHO
aK3emnnspa npousBedeHns, MpaBOMEPHO BBEOEHHOro B 3TOT o06opoT, 6e3 fganbHenwero cornacus
npaBoobnagaTensi, He Hadenss yY4YacTHUKOB rpaXdaHCKoro obopoTa MpaBOM MO CBOEMY YCMOTPEHUIO
ucrnonb3oBaTe CaM pes3ynbTaT WHTENMEKTyarnbHOW AeATeNbHOCTM (a He ero 3K3eMmnnsp Ha maTepuarnibHOM
HocuTene) 6e3 BbiNnaThl BO3HarpaxaeHus npasoobnagarento.

B cooTtBeTcTBUMM CcO cT. 1276 K P® gonyckatotca 6e3 cornacus aBTopa Unv MHOro npasoobnagartens u
0e3 BbINMaTbl BO3HArpaXxaeHusl BOCMPOWM3BEAEHWE W PacrnpoOCTpaHEHWE W3rOTOBMIEHHbIX 3JK3EMMIISIPOB,
coobLieHne B acup nnu no kabento, JoBeeHWe 40 BceobLero cBefeHnsi Npov3BefeHUss M306pasuTensHOro
ncKyccTBa unm otorpadonyeckoro NPoM3BeAEHUS, KOTOPbIE MOCTOSIHHO HaxOAATCA B MECTe, OTKPbITOM Ans
cB06OAHOrO MOCeLLEeHMs], 32 UCKIIOYEHNEM ClyYaeB, ECNM U300paXKeHWe NpPOM3BEAEHNs] SBMASETCA OCHOBHbIM
0OBEKTOM MCMONBb30BaHUA UK n3obpaxxeHne Npou3BeeHNs UCNONb3yeTCs B LiensxX u3snedeHns npnbobinu.

HonyckaeTtca cBob6ogHOe NCnonb30BaHMe NyTeM BOCNPOM3BEAEHNS U PaCNpPOCTPAHEHUS WU3TOTOBIIEHHbIX
3K3eMnnspoB, cooblleHnss B amp unm no kabenwo, AosefeHus [0 BceoOuwero cBedeHuss B opme
n3o0paxeHuss Npou3BeOEHUI apXUTEKTYpbl, TPafOCTPOUTENBLCTBA W NPOU3BEAEHUN  CaJoOBO-NAPKOBOrO
NCKYCCTBa, PacnorOXeHHbIX B MECTE, OTKPbITOM AN CBOOOAHOro NOCELLEHMS, UMW BUAHbLIX N3 3TOr0 MeCTa.

Ccbinasicb Ha nonoxeHus cT. 1276 'K PO kak Ha elle 0gHO OCHOBaHWE Afsl OTKasa B YAOBIETBOPEHUM
nckoBbix TpeboBaHui b., cyg He y4yen, 4TO rpaduyeckne 3CkM3bl, KOTOpble WCTeL nonaran pesynbTatamu
CBOEro TBOPYECKOro TpyAda, He OTHOCATCS K MepeynucrieHHbIM B Ha3BaHHOM HOpMme npaBa pesyrfbTaTam
WHTENNeKTyansHoON AeATENbHOCTY.

Kpome TOro, cetb "MHTepHeT" - 9TO WH(pOPMaALMOHHO-TENEKOMMYHUKALIMOHHAA CeTb, KoTopasi He
ABMNSIETCA MECTOM, OTKPbITbIM Ans CBOOOAHOro noceleHusi, no cmbicny cT. 1276 K P®, yto cygom Takke
YUYTEHO He bbino.

(Onpepenennst CynebHon konnermm no rpaxaaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 19 masa 2015 r. N 84-KI'5-1, ot 26 masa 2015 r. N 84-KIM15-4)
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14. MNpaBa Ha aBTOPCKMIN KOHTPOMb U HAf30p 3a peanu3auneit apxXUTeKTypHOro MpoekTa, He Oyayun no
CBOEV NPaBOBOW NpMpoAe NPaBOMOYMSIMU B COCTABE UCKIMIOYUTENBHOIO Npaea, He npegnonaratT BO3MOXHOCTb
NMPMMEHEHNS MPU WX HapyLeHWM KOMMEHCATOPHOro MexaHu3ma, MpedyCMOTPEHHOrO Mpu  HapyLleHun
UMYLLLECTBEHHbBIX aBTOPCKUX Npas.

K. obpaTtunack B ¢y ¢ UCKOM K 0BLLEeCTBY C OrpaHUYEHHON OTBETCTBEHHOCTbIO, MPOEKTHOMY UHCTUTYTY O
NpU3HaHUN aBTOPCKMX MpaB, B3bICKAHUM KOMMEHcaLMM 3a UX HapylleHue, KOMMeHcauuu mMoparbHOro Bpena,
yKasaB, YTO €10 Obin BbINOJSIHEH 3CKM3HbIN NPOEKT U pa3paboTka paboyen JOKYMeHTaUMW 30aHNst BETEPUHAPHOM
KnvHukK. MNonarana, YTo NOcrne OKOHYaHUS MPOEKTHbIX paboT B XO4e peanu3auuM [OoroBopa CTPOUTENbHOMO
noapsiga en He 6bina NnpegocTaBneHa BO3MOXHOCTb OCYLLECTBIEHUSA aBTOPCKOro Hag3opa 3a CTPOUTENbCTBOM
obbekTa.

PelwweHnem cyna nepBor MHCTAHUUKW UCK YOOBMETBOPEH 4YacTU4HO: Npu3HaHO aBTopckoe npaso K. Ha
APXUTEKTYPHBIN NPOEKT, peanM3oBaHHbIA OTBETYMKOM B apXUTEKTYPHOM OOBbEKTE, CTPOUTENBLCTBO KOTOPOrO HEe
3aBepLUeHo; B nomnb3y K. B3biCKaHa KOMMEHCAUUS 3a HapylleHMe npaBa Ha aBTOPCKMN HaA30p, a Takke
KOMMeHcaunsi MoparbHOro Bpeaa.

AnennsaumnoHHbIM onpegerneHneMm obnacTHOro cyga peleHne cyga MNepBON MHCTaHUMM  M3MEHEHO,
CHWXEH pa3mMep B3bICKAHHOW KOMMEHCaUmMm.

CynebHas konnerusi no rpaxaaHckum genam BepxosHoro Cyaa Poccuiickon @eanepaumm He cornacmnach
C onpeferneHuem cyaa anennsaumoHHON MHCTaHUUK, yKasas crieqyioLlee.

Cynom npu paccMoTpeHun crnopa Obino YCTaHOBEHO HapyLLEHUE NMpaBa aBTopa Ha aBTOPCKUIA KOHTPOIb,
B CBSA3M C YeM Cy[ yaoBreTBopun TpeboBaHne nctua O B3bICKaHUM KOMMEHCaLUMn B COOTBETCTBMM CO CT. 49
3akoHa Poccuiickon ®egepaumm ot 9 mrona 1993 r. N 5351-1 "O6 aBTOpcKOM MnpaBe U CMEXHbIX npaBax”
(banee - 3akoH), AEACTBOBABLUETO HA MOMEHT BO3HUKHOBEHWSI NPABOOTHOLLEHWA.

Mpu aTOM CcyA He yyer, YTO NPaBOOTHOLLEHUS MEXAY CTOPOHaMW BO3HUKNN B nepuos Aencteus 3akoHa,
Korga Obin 3aknoyeH 4OroBop nogpsga M Co3f4aH apXMTEKTYPHbIA 3CKM3, MMenu ANAWWUACS XapakTep M Ha
MOMEHT obpalleHns XK. B Cyf, ¢ MICKOM aBTOPCKOE MpaBo perynmpoBanock nonoxeHvamu K PO.

MpaBo Ha aBTOpCKUn KOHTponb (n. 2 cT. 1294 TK P®) no cBoemy cogepXaHuo He sBrsieTcs
MUMYLLECTBEHHLIM MPaBOM, MMEET CBOEW Lenbio Npu peanusauum Cco3gaHue [OMNOfHWUTENbHOW NpPaBOBON
3aLUTbl OT UCKAXKEHNSA aBTOPCKOro 3aMbicria 1 LIeNOCTHOCTU Npon3BeaeHUsi. OTO MPaBo yvacTusi B peanunsaumm
npoekTa ero aBTopa (1 TOMNbKO aBToOpa), KOTOpPoe He npedHasHadeHo And nepegadu gpyromy nuvuy. Takum
obpa3oM, B paMkax fnpaBa Ha WUCMOMb30BaHWE NPOM3BELAEHUS (MMYLLECTBEHHOrO npaBa) CcopMUPOBAHO
CaMOCTOATENbHOE MPaBo, He HOCSILLEE MMYLLECTBEHHBIN XapakTep, a NOTOMY C y4eTOM ero npaBoBON MpUpoAbI
3a €ro HapyLUEeHNE HE MOXET NPUMEHATLCSH KOMMNEHCALNOHHBIA MEXaHU3M, MPegyCMOTPEHHbIA NP HapyLLUEHUU
MMYLLIECTBEHHbIX NMpaB aBTopa.

Paspeluas cnop, cya ykasarn, 4To OTBETYMKOM HapyLlEeHO HeMMyLLEeCTBEHHOE MpaBO MCTUA Kak aBTopa
apXMTEKTYPHOro NpoeKTa.

Mpu aTom cya npumeHun nonoxeHua cr. 49 B3akoHa, KOTOpble MpedycMaTpuBalT  B3biCKaHue
KOMMeHcaLmm 3a HapyLLUEHNE UCKITHOYUTENBHbBIX MPaB, ABMSIOLWMXCSA UMYLLECTBEHHLIMMU.

Ccbinka cyga Ha To, YTO HOopMbl YeTBepTor Yactu K PO cogepxat aHanornyHele nofioXXeHusi, KoTopble
MO3BOMSAIOT MPUMEHNTb KOMMEHCALMOHHBLI MEeXaHW3M, NpegyCMOTPEHHbIN 3a HapylleHWe WMYLLECTBEHHbIX
npae, NPU HapyLUEeHWUM NpaBa HEMMYLLECTBEHHOIO, NPU3HaHa HeNpaBUIbHOW, MOCKOMbKY HOPMbl PaXKgaHCKOro
3aKkoHoAaTenbCTBa TakOM BO3MOXHOCTU HE A0OMyCKatoT.

Cya cocrnanca Takke Ha nonoxeHus cr. 25 PegepanbHoro 3akoHa ot 17 HoA6psa 1995 r. N 169-903 "O6
apxuTeKkTypHon aedatenbHocTu B Poccuiickon ®eaepaummn”, B COOTBETCTBUM C KOTOPLIMU NAULO, MPaBo KOTOPOro
HapyLleHO MNPV OCYLLECTBMEHUN apXUTEKTYpPHOW AeATenbHOCTUM, MoXeT TpeboBaTb MOMHOMO BO3MELLEHUS
MPUYMHEHHBIX eMy YObITKOB B COOTBETCTBUM C rpaxaaHCKUM 3akoHodaTtensctBom Poccuiickon ®eagepaunn.

Mopspok Bo3amelleHns ybbiTkoB npegycMoTpeH cT. 15 K P®. Pasmep ybbITKOB NOANEXNUT AOKa3bIBAHUIO
CTOPOHOWN, NonararoLen, YTO OHU BbINU e NPUYUHEHBI, Yero Npu paccMOTPeHUMM Aena UCTUOM CAenaHo He
6bino.

Mcxoass u3 npuHUMna AMCMO3UTMBHOCTM TPaXKOAHCKOro 3akoHopaTenbCTBa AMA  peanusauuu  NUuom
CBOEro npasa HeobxoauMo ero (nNuua) BonensbsBieHne, B CBA3N C YeM camo no cebe HeocyuwiectBneHue XK.
npaBa Ha aBTOPCKMIN KOHTPOJb HE CBUAETENbCTBYET O HApYyLLUEHUW €ro OTBETYMKaMMU.

Cyg npu paspeLueHun cnopa He ycTaHoBMWM, npeanpuHnmana nv XK. noneiTkn peanun3oBaTb CBOE NpaBoO
Ha aBTOPCKUM KOHTPOSb, @ TakkKe MNPUYUHbLI, MO KOTOPbIM 3TO MPaBO peanu3oBaHO He ObIno: B CBA3M C
NpensaTCTBUSIMU B OCYLLLECTBIIEHUN, YUHUMBIMU OTBETHYMKaMK, NMBO B cBA3KN ¢ Be3gencTememM caMmoro uctua.

(Onpepenexve CynebHon konnerun no rpaxagaHckum genam BepxosHoro Cyga Poccuickon Pepepavumm
oT 12 mas 2015 r. N 36-KIM15-2)

15. UckntountensHoe npaBo Ha nporpammy ang 3BM, co3gaHHyo B paMKkax UCMOSIHEHUS YCTaHOBITEHHbIX
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ansa paboTHuka (aBTopa) TPyAoBbIX 0653aHHOCTEN, NEepBOHAYanbHO BO3HUKAET y paboTogatensi, ecrnv UHoe He
NnpegycMOTPEHO AOrOBOPOM.

B. obpatuncs B cyg ¢ uckom k 'Yl o npnsHaHum aBTopom nporpamm anst 9BM, B3bIiCKaHUM KOMMeHcauum
3a HapyLUeHMe UCKIMIOYNTENBHOrO Npasa, yka3as, YTo paboTan Ha npeanpuatuun, Bxogswem B coctaB [YI1, B
OOIDKHOCTM  MHXEHepa aBTOMaTM3UMPOBAHHOW CUCTEMbl YMpaBreHus, NpeanpusaTMe WUCMNoNb3oBano  ero
nporpammbl Ang 3BM u He npon3Boauno onnarty 3a UxX UCNonb3oBaHWe, YeM HapyLumno npaea b. kak aBTopa.

PelleHnem cyga nepBov MHCTaHUMMW, OCTaBMEHHbIM 0e3 M3MEHEeHWst anenmnsauMOHHBIM ONpeaeneHnem
ropoACKOro cyaa, Nckosble TpeboBaHUSA yooBNETBOPEHbl YacTUYHO: b. Nnpm3HaH aBTopom nporpamm ans 3BM,
B YAOBIIETBOPEHMUN OCTaNbHOM YacTu UCKOBbIX TPEOOBaHMIA OTKa3aHo.

Cynom ycrtaHoBneHo, 4to b. pabotan B dwunuane IYI c¢ 1989 roga B KayecTtBe WHXeHepa
aBTOMaTU3MPOBAHHOM CUCTEMbI ynpaBneHus, ¢ gekabpsa 1990 roga no ceHTabpb 2011 roga - B OOMKHOCTU
HavanbHWKa OTAena aBToOMaTU3NPOBAHHOW CUCTEMbI YNpaBneHus!.

CornacHo TpygoBomy foroBopy B. Obin 0653aH BbINONMHATL TpeOOBaHWS OOSMKHOCTHOM MHCTPYKUMM,
€OVHOro TapudHOro KBanugUKaLMOHHOIO CrpaBOYHWKA, MpaBuUIT BHYTPEHHEro TPYyOOBOro  pacrnopsgka,
KONMMEKTMBHOroO JOroBopa U APYrnX HOPMAaTUBHbBIX aKTOB.

M3 nonoxeHun MHCTPyKUMM CneaoBarno, Y4To B crnyXebHble 0653aHHOCTY MCTLA BXOAWUMO OCYLLEeCTBIeHne
PYKOBOACTBA MO BHEAPEHMIO annapaTHO-NPOrpaMMHbIX MPOEKTOB MO COBEPLUEHCTBOBAHUIO yMNpaBreHus
NpPOM3BOACTBOM Ha OCHOBE COBPEMEHHLIX CPEeACTB BbIMUCIIUTENBHOM TEXHUKN, KOMMYHMKALMIA U CBS3U; y4acTue
B COCTaBNEHWW TEXHWYECKUX 3afJaHuMn No CO30aHUI0 aBTOMATU3MPOBAHHOM CUCTEMbI  yNpaBreHus
npeanpusTUEM M OTAENbHbIX MOACUCTEM; pa3paboTka MeponpuaTUA MO MOBLILEHNIO KayecTBa M HAOEXHOCTU
aBTOMATU3MPOBAHHOW CUCTEMbI YMNpPaBfieHUs npeanpusaTueM, paclwupeHunio cdepbl ee  NpUMEHEHWs,
MOOEepHM3aUnM NPUMEHSIEMbIX TEXHUYECKUX CPEACTB, a Takke COBEPLUEHCTBOBAHME OpraHn3auumn 1 nogrotoBku
3agad ynpasreHusi NPON3BOLACTBOM.

Paspeluas cnop, cya ncxogun u3 Toro, YTo B COOTBETCTBUU €O CT. 12 3akoHa Poccuiickon depepaumm ot
23 ceHTa6psa 1992 r. N 3523-1 "O npaBoBOI 0xpaHe NporpamMm A 3MNEeKTPOHHbIX BbIYUCIUTENbHBIX MaLUWH U
6a3 gaHHbIX" MCKNIOYMTENbHOE MpaBo Ha paspaboTaHHyt B. nporpammy npuHagnexano paboTtogaTtento,
NnockonbKy paspaboTka nporpamm and 3BM ocyuwiectBnsanace b. B pamkax 3akm4YeHHOro C HUM TpygoBOro
[0roBOpa N BO3MOXEHHbIX HA HErO AOMKHOCTHOW MHCTPYKLMEN 06S3aHHOCTEN.

HoroBopoB 006 unCNoOMNb30oBaHMM Chy>XeOHOrO NpPOM3BEAEHUsI, HA OCHOBaHMM KoTopbix bB. mMorna
OCYLLIECTBUTbLCA OMnarta Takoro MCMnonb30BaHUsl, CTOPOHaMM He 3aKni4Yanocs.

Takum obpasom, cyq npuwen K BbiBOAY, YTO B COOTBETCTBMM C TpeboBaHMSMW [OeNCTBOBaBLUENO
3aKkoHogaTtenbcTBa y b. He Menocb OCHOBaHWUI NpPeTeH0BaTh HA BO3HAarpaxaeHue.

Kpome TOro, cygom ycTaHOBMEHO, 4TO pa3paboTKy nporpamm WCTEL, OCYyWecCTBNAn Ans WX
NCMNOMb30BaHWA Ha NPEANPUATUMN C MPUBMEYEHNEM TEXHUYECKUX PECypCcoB MPEeAnpusiTUS U CaMOCTOSTENBHO
BHeApsin pas3paboTaHHble NporpaMmbl B MPOU3BOACTBEHHYK AEATENbHOCTb BO3rNaBNAEeMoro MM oTtaena,
nporpamMmbl MCMNOMb30BaNUCh TONbKO Ha NPEANPUSITUN 1 CO BPEMEHUN YBOSbHEHUS UCTLA HE UCMOSb3YHTCS.

Mpu Takux obCcTOATENBCTBAX CyA OTKa3an B YAOBNETBOPEHUN TPebGOBaHWUIA O B3biCKAHWM KOMMEHcaumm 3a
HapyLUeHWe UCKIMIOYNTENBHOIO NpaBa uctua.

(PelwweHne Teepckoro panoHHoro cyaa r. Mockebl oT 21 Hosi6pst 2012 1., anennsuMoHHOe onpeaeneHue
cynebHon konnernm no rpaxgaHcknm genam MockoBCKOro ropogckoro cyga ot 28 mapta 2013 r.)

16. ABTOp NpousBeaeHUs onpeaenseTcss Ha OCHOBE 3akoHoAaTernbCTBa, OEMCTBOBAaBLUErO0 Ha MOMEHT
CO31aH1s JaHHOro Npou3BeaeHus.

I". oBGpaTtuncs B cyq C UCKOM K opraHusaumu, J1. o npusHaHum My3blkarnbHbIX NPOU3BEOEHNIA, BblpaKEHHbIX
B 00BbEKTUBHOW (bopme B BUAE HOTHbIX 3anncer B psae My3blKarbHbIX MPOVM3BEAEHUN, NX COCTaBHbIMM YacTAMU
VU UMELWMMN MO OTHOLLEHWIO K HUM CaMOCTOSITENIbHOE 3Ha4yeHwe; MpUM3HaHWM 33 HUM (MCTUOM) MpaBa Ha
nony4yeHne goxonos B pasmepe 50% OT COBMECTHOro MCnonb3oBaHus ¢ J. 3TUX My3blKanbHbIX NPOU3BEAEHUN
KaK 3a COaBTOPOM aHHbIX Npou3BeaeHuit; 06a3aHun J1. Bbinnaumsatb eMy (UCTLY) Aoxoabl B pasmepe 50% B
Crly4ae COBMECTHOrO MCMOJSIb30BaHUSA My3blKarbHbIX MNPOU3BEAEHMN; 00si3aHMM opraHu3aumMm cobnogaTb
NMYHbIE HEMMYLLECTBEHHbIE NPaBa aBTOPOB Ha UMSA NP BOCNPOM3BEAEHUN U pACNPOCTPaHEHUN MaTepUanbHbIX
HocuTenen, cogepxallmx (oHOrpamMmMbl My3blkarnbHbIX MPON3BEAEHUIN, MOTUBUPYS CBOM TpeboBaHWs Tem, 4To
OaHHble My3blkanbHble Npoun3BeaeHus 6uinn cosgaHbl coBMecTHbIM Tpyaom ¢ J1. B 1988 rogy. Ero (uctua)
HenoCpeACTBEHHbIN BKNaZA 3aKmoyancs B COYMHEHUMN CaMOCTOATENbHbIX MEenoaunn, KOTOpble MO3Xe BOLWN B
yKkasaHHble My3blkanbHble npousBeneHusi. B pganbHenwem Te 4YacTu NPoOuU3BEdEHMN, aBTOPOM KOTOPbIX OH
SABMNSETCSH, UCMOSNHANUCL UM CaMOCTOATENBHO MyONMYHO B BUAE MHCTPYMEHTanbHbIX Nbec. OH (UCcTew) ABnseTcs
yneHom OOLepoccuiickon obLecTBeHHON opraHu3aumm "Poccuickoe aBtopckoe obuwectso” (PAO) ¢ 1989
roga v 3a npowwegwun nepmog B PAO 3apernctpmpoBan psg Nnpon3BefeHnii, B TOM YNCIE MHCTPYMEHTanbHbIe
Nbecsbl.

PeweHnem cypa, ocTaBneHHbiM 6€e3 M3MEHEeHUs CyAOM  anennsauMOHHOM  WHCTaHUUKM, WCKOBblE
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TpeboBaHus . yoOBNEeTBOPEHbI YAaCTUYHO.

CynebHas konnerusi no rpaxxgaHckum genam BepxoHoro Cypa Poccuiickon ®epepaumm ¢ BbIBO4AMM
HWXXECTOSILLMX CYAOB He corflacunach no crnegytoLwmmM OCHOBaHUSIM.

Paspelas cnop no cyuwiecTtsy, cyq NepBov MHCTaHLMWN, PYKOBOACTBYSCH MOMOXEHUAMWU YacTu 4YeTBepTon
(ee cT. 1228, 1257 - 1259) K PO, BBegeHHon B gencteue ¢ 1 aHBaps 2008 r., npuwen K BbIBOgY O 4aCTU4HOM
yOOBNETBOPEHUN UCKOBbLIX TpeboBaHUM, UCXOAs M3 TOro, YTO YCTaHOBMEH (akT Co34aHus OTAerbHbIX
My3blKanbHbIX npom3BegeHun [. M TOro, YTO 9TU MNPOU3BEOEHUA SABNATCA COCTaBHbIMKM  YacTaMWU
npoun3BefeHniA, No NOBOAY KOTOPbIX BO3HMK CMOP, B CBA3M C YEM 3TWM MPOU3BEOEHUs] Cyd B MOTMBMPOBOYHOM
4YacTu peLleHns Npu3Han Co34aHHbIMU COBMECTHBIM TBOpYeCKMM Tpyaom J1. n I., To eCcTb B COaBTOPCTBE.

Mpu 3TOM Cya BTOPOW MHCTaHUMKM, COMMawasicb C TeM, YTO K CMNOPHbIM MPaBOOTHOLUEHUAM MOOSEXUT
npumMeHenuto paxgaHckuii kogekc PCOCP 1964 r., ykasan, 4To NpMMeHeHVe CyA0M NepBON MHCTaHUUN HOPM
yetBepTon yactm K PO He npuBeno K NPUHATMIO CYOOM HE3aKOHHOMO peLUeHUs, MOCKOMbKY M0o3uLms
3akoHoaTens no BONPOCY perynnupoBaHusa coaBTopcTBa B paxaaHckom koaekce Poccuiickon depepaumm no
cpaBHeHuto ¢ MpaxkgaHckum kogekcom PCOCP 1964 r. He nameHunacs.

BmecTe ¢ Tem npousseneHusi, No NoBoAy KOTOPbIX BO3HUK CMOp, co3gaHbl Ao 3 asrycta 1992 r.

C y4yeTOM pasbsaACHeHM, coaepxawmuxca B n. 27 nocTtaHoBneHus [MneHyma BepxosHoro Cypa
Poccuinckon ®egepaumm ot 19 mnoHa 2006 r. N 15 "O Bonpocax, BO3HMKLLIMX Y CyAOB MpU PacCMOTPEeHMU
rpaXgaHcknx gen, CBsi3aHHbIX C NPUMEHEHNEM 3akoHoAaTeNnbLCTBa 00 aBTOPCKOM NpaBe U CMEXHbIX npasax”, n.
2.2 noctaHosrneHnus [MneHyma BepxosHoro Cypa Poccuiickon ®Pepepaumm N 5, TlneHyma Bebicwero
ApbutpaxHoro Cyana Poccuickon Pegepaumm N 29 ot 26 mapTa 2009 r. "O HEKOTOpbIX BONpocax, BO3HMKLLMX B
CBS13U C BBEAEHMEM B fencTBue Yactu yeteepton 'K PO" Bonpoc o Tom, KTO siBnsieTcs obnagaTtenem npaeB Ha
npousBeneHne, OoImkeH ObITb paspeLleH B cooTBeTcTBUM ¢ Hopmamu FK PCOCP 1964 r.

3T0 CyAOM y4TEHO He BbINo, YTO MOBMEKIO NPUMEHEHNE HE NOASIEXALLErO MPUMEHEHUNIO 3aKOoHa.

Cyny ¢ ydetom nonoxeHun ct. 482, 475 K PCOCP 1964 r. crnepoBano YCTaHOBUTb: O Kakux
Npoun3BefeHNsIX BO3HMK CMOP; KOrA4a BbiNyLLEHbI B CBET UMW BbipaXKeHbl B OOBEKTUBHOW hopme, MO3BOMAIOLLEN
BOCMPOU3BOANTb pe3yrbTaT TBOPYECKOW AeATENBHOCTU aBTopa, NMPOU3BEOEeHWs, MO MOBOAY KOTOPbIX BO3HWK
CMop; ayTEHTUYHOCTb MPON3BEAEHMWN, BIPAXXEHHBIX B OOBEKTMBHOW (POPME Ha MpeacTaBreHHbIX CTOPOHaMMU
HocUTEnAX (B YaCTHOCTW, KiaBupax CMOPHbIX NPOM3BEAEHWUN), TeM, KOTOopble ObinyM BbiMyLEHbl B CBET MIU
BblpaXkeHbl B 06bEKTMBHON (hbopme BrnepBble; CO34aBanncb N 3TW NPOM3BEAEHUS B COABTOPCTBE, TO €CTb
COBMECTHbIM TBOpYeckum Tpyaom . u Jl.; B Yyem Bblpaxanca TBopyeckun Bknag [. B cosgaHne 3Tmx
npovseefeHuin: asnseTcsa Nu . cCoaBTOPOM UMK Xe UCMOMHUTENEM rMTapHbIX NapTUN 3TUX NPOU3BEAEHU.

OTn 06CTOATENBCTBA CYA0M YCTAHOBIEHbI HE ObINN.

Mpu aTOM pelleHre cyda COAEpPXWUT B3aMMOUCKIOYaLWmne BbIBOObl OTHOCUTENbHO MPOM3BEAEHWUA, MO
noBoAdy KOTOPbIX BO3HUK CMOP, @ UMEHHO: CyA YKa3biBaeT, YTO 3TN NPon3BeAeHMs CO3[4aHbl B COaBTOPCTBE, TO
€CTb COBMECTHbIM TBOPYECKNM TPYAOM, NMPU 3TOM YKa3blBaeT, YTO OHW CO34aHbl C WCMONb30BAHWEM OPYrux
npovn3BeaeHnin, aBTOPOM KOTOpbIX siBnisieTcs ., Takke cCbinaeTcsl Ha TO, YTO NPOU3BEAEHMUS, aBTOPOM KOTOPbIX
aBnsietca ., BKNOYEHbI B CMOPHbIE MPOU3BEAEHNS.

I". K3HaYanbHO B MCKOBOM 3asiBNIEHMM CChINANCA Ha TO, YTO SBNSAETCA WUCMOMHUTENEM MTapHbIX NapTui
ocrnapvBaeMbIX NPOV3BEAEHUN, YKa3biBasi NP 3TOM, YTO UCMOSTHUTENIO NPUHAONEXNUT UCKIIYMTENBHOE MpaBo
Ha ucnonHeHme un 4to Jl. 3anpelwiaeTr MCTLY MCMOMHSATbL NPOM3BEAEHUHA. YTOYHMB WCKOBble TpeboBanus, [
yKasbiBan B MX OOOCHOBaHWE, YTO €ro TBOPYECKMM BKMag 3aknyancss B COYMHEHUM CaMOCTOSITENbHbIX
Menoaui, KOTopble No3Xe BOLUMN B CMOPHbIE MPOU3BEAEHNSI U UMEIOT CaMOCTOSTENbHOE 3HAYEHME.

Mexny Tem, paspeluas cnop, Cy He YCTaHOBMWM, SIBNSIOTCA NU NPOU3BEOEHWUS, MO MNOBOAY KOTOPbIX
BO3HMK CMOp, CO3[@HHbIMWM C WCMOMb30BaHWEM ApYrUX MPOW3BEAEHWA, TO €CTb MPOM3BOAHLIMK NGO
COCTaBHbIMW, UMM € OHW CO3[aHbl B COABTOPCTBE, a TakKe Obinn N K MOMEHTY CO3[4aHus NPOW3BEAEHUR, MO
noBody KOTOpbIX BO3HWK CMOp, CO34aHbl MPOU3BEOEHMs, KOTOpble, Kak yTBepxgan wcTel, BOWNW B
ocrnapuBaemble NPOU3BeAEHMs, 1 aBnseTca nu . X aBTopom.

Kpome TOro, cya, npusHaB, 4TO oOMNpedeneHHble TakTbl B CAOPHbIX MPOM3BEOEHUAX WUMEKT
CaMoOCTOATENbHOE 3HayeHWe, He YCTaHOBMM, MMEKT NN WHble (OCTaBLUMecHd) TakTbl Npou3BeLeHUn
camocTosiTenbHoe 3HadeHne. Mexay Tem mcxoga m3 nonoxeHwi ct. 482 TK PCOCP 1964 r. B Tom criyyae,
€CIn Npon3BefeHne COCTOUT U3 YacTen, kaxaast U3 HAX OIDKHA MMETb CaMOCTOATENbHOE 3Ha4YeHue, B MHOM
cry4yae OCHOBaHWI A58 NPU3HAHUSA NPOn3BedeHNs COCTOSLMM M3 YacTel He UMEeTCS U Takoe npousBeneHve
npegcraBnsaeT cobor 0gHO Hepas3pbIBHOE LiEMoe.

Mpu paspelueHnmn cnopa cyaom He Obin npoBepeH gosof Jl. 0 TOM, YTO Mpou3BeOeHUd, Mo nosoay
KOTOPbIX BO3HUK CMOp, NpeAcTaBnstoT cOO0N 04HO HEPa3pbiBHOE LIENOE.

Cynom He y4teHo, 4to cornacHo 'K PCO®CP 1964 r. ucnonHeHne nponsBegeHns TeM UM MHbIM  JIMLOM
aBTOPCKMX MpaB He MOPOXAaro, a CMeXHble NpaBa 0ObEKTOM OXpaHbl He SIBNSAMNUCEH.

Ccbinkn cyga B pelleHuM Ha nonurpadvyeckMi Bkragplll K ayguoducky € 3anvcbio  hOHOrpamm
Nnpov3BeSeHNn, Ha KOTOPOM MCTEL, yKasaH B KayecTBe aBTopa (CoaBToOpa) OCnapvBaeMbiX My3blKalbHbIX
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npou3BefeHn Kak Ha [oKa3aTenbCTBO COAaBTOPCTBA, a TakKe yKasaHWe cyda Ha To, 4YTO aBTOpPOM
Npou3BefeHNsi CYNTaAEeTCa NULO, yKasaHHOe B Ka4yecTBE TaKOBOrO Ha 3JK3EMMMspe MPOWM3BEAEHUS, Henb3s
npuaHaTb MNpPaBOMEPHbLIMU, MOCKOSbKY nonoxeHne ct1. 1257 TK P® K cnopHbIM NpaBOOTHOLUEHUSM He
NPUMEHNMO, TaK Kak BBeAEHO B fencteune ¢ 1 aHsaps 2008 r.

Mo paHHOMY geny cynd npuwen K BbiBOAY O TOM, YTO B Mpouecce pacCMOTPEHWs gena BO3HMKN
BOMpOChHI, TpebyloLine cneymnanbHbIX NO3HAHUA, B CBA3WU C YeM onpeaeneHnem cyaa no geny Obina HasHayveHa
KoMnneKkcHasn cynebHasi My3blkoBeaYeckas aKcnepTusa.

OpHako MOTMBbLI Ha3HA4YeHuUs1 Cy4OM MO AaHHOMY [efly KOMMMEKCHOW 3KCnepTu3bl B HapyLleHue
TpeboBaHui cT. 82 IMIK P® He npuBeaeHbl, NPOBEAEHME SKCMEPTU3bI MOPYYEHO KOMMNO3UTOPaM, AaHHbLIX O TOM,
YTO yKa3aHHble 3KCNepTbl MOryT NPOBECTW KOMMIEKCHYIO 3KCMEePTU3Y, HE NMeeTCs.

Mo pesynbTaTtam uccnegoBaHumn obwmn BbiBo4 06 obBCTOATENbCTBax 3Kcneptamym CHOPMYNMPOBaH He
OblIS1, N0 HEKOTOPbLIM BONPOCaM 3KCMEPTbI Aanu NpOTMBOPEYUBbLIE OTBETHI.

BmecTe ¢ TeM, NOCKOMNbKY ANs pa3peLlleHnst BO3HUKLIMX BOMPOCOB CyA0oM Obifia HasHadeHa KOMMeKcHast
3KCnepTn3a, NOCTOMbKY B COOTBETCTBUM C YacTbto BTopoin cT. 82 [TIK P® no pesynbTtatam uccnegosaHui
aKcnepTaMmu AormkeH 6bin ObiTb chopMynmpoBaH 00K BbIBOg 06 06CTOATENBCTBAX.

OpHako cyd, HECMOTPS Ha Hanvyne NPOTMBOPEYMBBLIX BbIBOAOB IKCMEPTOB, MOMOXWUI AaHHOE UMM
3aKnoyYeHne B OCHOBY CyAebHOro pelleHus, 4YTO SBNSETCA  CyLWEeCTBEHHbIM HapyLeHWEM  HOPM
npoueccyanbHoro npasa.

CyxngeHve cyga o ToMm, 4To JI. He npeacTaBreHoO AokasaTenbCTB, MCKNIOYaoWmMX NpUHaAONEexXHoCTb
aBTOPCKMX MpaB ., B 000CHOBaHME YOOBMNETBOPEHUS UCKA MOMOXEHO ObiTb Takke He Mmorno. [Mockonbky I
3asBreHbl TpeboBaHMsA MO NOBOAY COABTOPCTBA, TO MMEHHO €My HaAsieXxano npeactaBuTb [oKasaTenbCcTBa B
060CHOBaHMe CBOMX TpebOoBaHUN.

(Onpepenenne CynebHown konnermuu no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 25 ceHTsa6psa 2012 r. N 5-KIM12-24)

17. ABTOp npou3BedeHMWsl, BOLUIEALIEro B CMOXHbIA OObeKT, He obnagaeT MpaBOM Ha €ero OT3biB
He3aBMCKMMO OT TOro, KOMY NpUHaAexaTt MHTeNMnekTyaneHble NpaBa Ha cam CITOXHbIN OO BEKT.

lMpaBoBOW pexum CAOXHOrO ob6bekTa pacnpocTpaHseTCs Ha eauHoe LUenoe  3aBeplLUeHHoe
npov3BegeHne, B KOTOPOM HEBO3MOXHOCTb MCMOMb30BaHMSA XOTS Obl OOHOW COCTaBMSOLWEN €ro 4YacTtu
npuBedeT K yTpaTe aBTOPCKOrO 3amMbiCna co3faTensl CroXHOro obbekta U noBreyeT HEBO3MOXHOCTb €ro
JanbHenLwero npuMeHeHus.

O6wwepoccuiickast obuwecTBeHHasa opraHm3aumst "Poccuiickoe aBTopckoe obuwecTtso" (ganee - PAO) B
nHTepecax M. oGpaTunach B Cyd C MCKOM K YYPEXAEHUIO KyNbTypbl O B3bICKAHNM KOMMEHCAUUN 3a HapylleHue
aBTOPCKMX MpaB 1 cyaebHbIX pacxodoB, yka3aBs criegytoLlee.

M., aensiowmica YneHom PAO, 3a Bpems cBoen paboTbl B y4pexaeHun co3gan psg xopeorpaduyeckmx
N BOKarnbHO-Xxopeorpaduyecknx npomssBefeHun (MOCTAaHOBOK K CrekTaknsam). B 3asBneHun, agpecoBaHHOM
PAO, oH npocun 3anpeTnTb OTBETYMKY WUCMOSMHATH €ro xopeorpaduio Ha HeonpeaeneHHbl CPOK, OAHAaKo
BMOCNeACTBMM OTBETYMK HEOOHOKPATHO UCMOMb30Bar ero Npon3BefeHns B CBOUX BbICTYMNIEHUSX.

PelleHvem panoHHOro cypga, OCTaBneHHbIM ©e3 M3MeHeHus onpegeneHvem cygebHon kommerm no
rpaxgaHcknm genam obriacTHOro cyaa, uckoBble TpeboBaHMSA yaoBNEeTBOPEHbI YACTUYHO.

CypebHasa konnernsa no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepaumm oTMeHuna
BblHECEHHbIE MO Aeny cyaebHble NOCTaHOBMEHUS C HanpaBfieHWeM ena Ha HOBOE PacCMOTpeHME B CyA
nepBON UHCTaHUUM NO CNeayoLwuM OCHOBAHUSIM.

Paspeluas geno no cywecTsy v yao0BreTBOPSAs 3asiBNeHHble TpeboBaHWs, Cyabl NEPBOA U KacCaLWOHHON
WHCTaHUUA NCXOOWUMN U3 TOro, YTO UCMOSHSAEMbIE OTBETYMKOM NPOU3BEAEHUSA ABMSAKTCS CIOXHBIMU OO6beKkTamum,
nonoxeHmst absaua BTOporo cT. 1269 'K P® He npumeHstoTCs, MOCKOSMbKY MX co3gaTenem siBNsieTcs He
OTBETYMK, a ucteu, M.

OTBeTUMKOM OONYyLLEHO HapyLleHue npuHaanexawiero M. UCKNIYMTENBHOrO MpaBa Ha Mpou3BeAeHMeE.
[okasaTenbCTB TOro, YTO UM MOSTYYEHO paspeLleHne aBTopa Ha UCMOSTHEHUE 3anpeLleHHbIX NPOU3BeaeHNn, He
npeacTaBneHo.

Mexay TeMm aBTOpY NPOU3BEAEHNS, BOLLEALLErO B CITOXHbIN OOBbEKT, cornacHo nonoxexHuam n. 1 ct. 1240
, M. 1 cT. 1229, a63aua BToporo n. 2 cT. 1, cT. 1269 'K P® npaBo oT3biBa Npon3BegeHUS HE MPUHALIEXMUT, NpU
3TOM OHO He CTaBUTCHA B 3aBUCUMOCTb OT TOro, KOMY NpUHaAnexart NHTENMeKTyanbHble NpaBa Ha caM CIOXHbIV
0OBEKT.

MpuunHOM oOTKasa YykasaHHOW KaTeropuv aBTOPOB B MpaBe Ha OT3blB MNPOM3BEOEHUsA sBnsieTcs
HeOOXOAMMOCTb 3alMTbl MpaB M OXPaHSEeMbIX 3aKOHOM WHTEPECOB oOpraHuM3atopa Cco3daHusi CIOXHOro
npou3BefeHnsi, OpYyrMx aBTOPOB CIIOXHOrO o0OObekTa, MockonbKy 6e3 npounsBedeHusl, SBNASOLLErocs
HEeOTbEMIIEMOM YacCTbIo CIIOXHOIo 06bekTa, ero AarnbHelwee NCnofb3o0BaHNe HEBO3MOXHO.

Paspeluas cnop, cyq npuwien K BeiBogy, YTO BCe npousseaeHus M. ABnsoTCa CNoXHbIMU 00 beKTaMu.
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Mexgy Tem B cnyyae, ecnu Xxopeorpaguyeckue MOCTAHOBKM U  BOKanbHO-xopeorpaduyeckue
npou3seneHns M. BXOAAT B COCTaB COXHOIO o6bekTa, To B cuny ab3aua BToporo cT. 1269 'K P® ucteu He
obnagan npaBom UX OT3bIBa.

Bonpoc o Tom, aBngeTca nu 3adBreHne o 3anpeTte Ha UcnonHeHne xopeorpadum peanusaunein npasa M.
Kak aBTopa Ha OT3blB Ha OCHOBaHuM cT. 1269 K P® co3gaHHbIX MM NPOu3BEAEHMI C COOTBETCTBYHOLLMMMU
nocrneacTBUAMM UMW TakOW 3anpeT caenaH Ha OCHOBaHWW KakoW-nMbo WMHOWM HOPMbI 3akoHa, Ccyn He
nccnegosarn.

OpHOBpPEMEHHO C 3TUM CYAOM He ObIno y4TeHo, 4To cT. 1240 'K P® HasbiBaeT oanH Npu3HaK CIOXHOro
006beKkTa: OH BK4YaeT B cebsA HECKONbKO OXPaHsiEMbIX pPe3ynbTaToOB WHTENNEKTYarlbHON OesTENbHOCTH,
O[HaKo, MO CMbICITYy 3aKOHa, OH JOJPKEH NpeacTaBnsaATb COO0ON eguMHOe Leroe 3aBepLIEeHHOe Mpou3BedeHne, B
KOTOPOM HEBO3MOXHOCTb MCMOMb30BaHMsA XOTA Obl OQHOW COCTaBMSIOWEN €ro 4actu npuBedetr K yTpaTe
aBTOPCKOro 3amMbicra cosaTens CroXHOro obbekTa, B pesynbTaTe Yero HapyLwmTCsl LLeNnoCTHOCTb pesynbTaTta
WHTEeNNeKTyansHoN AeATENbHOCTU U ero AanbHenlee NnpuMeHeHne CTaHeT HEBO3MOXHbIM.

lMepeyeHb NpoM3BEAEHUN, ABNSIOLLINXCS CNOXHBIMU 0ObeKTaMu, yKkasaH B 3aKoHe. Tak, K HUM OTHOCSTCS
KMHOUITbMbI, WHble  ayguoBM3yarnbHble  NPOU3BEOEeHUs, TeaTpanbHO-3penvliHble  MpeAcTaBreHus,
MyNbTMMEANAHbLIE NPOAYKTbI, €4MHbIE TEXHOOMMN.

Xopeorpadmyeckme nNOCTAHOBKM W  BOKarnbHO-xopeorpaduyeckne npoussedeHnss camm no cebe
CNOXHbIMY 0OBbEKTaMM He SIBNSAIOTCS, HO MOTYT BXOAUTb B COCTaB CIIOXHOIO obbekTa.

Kakne MMeHHO npou3BeneHunsi, UCNOSTHAEMble OTBETYMKOM, B KOTOPbIE BKMOYEHbI MPOM3BEAEHUS MCTLA,
ABMNSATCA CNOXHbIMU OObEKTaMU, CyL, HE YCTaHOBWII, OOHAKO MpULLIENT K HEMOTMBUPOBAHHOMY BbIBOAY, YTO
WHTENNeKTyarnbHble NpaBa Ha HUX KaK Ha CIOXHble 00beKTbl npuHagnexat M., B CBS3M C YeM MnocregHun
obnagan npaBoM 3anpeTuTb NCMOSIb30BaHWE CBOUX NPOU3BEAEHWN.

(Onpepenenne CynebHown konnermuu no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 24 anpens 2012 r. N 45-B12-1)

18. OTCyTCTBME B NMULIEH3NOHHOM JOroBope, 3aknoyeHHoM Mexay PAO n nonb3oBaTtenem, ykasaHusi Ha
NCMNonb30BaHNe KOHKPETHbIX MPON3BEAEHMIN KOHKPETHBIX aBTOPOB M NepevYeHb 0OHapO40BaHHbIX MPON3BEAEHWN
He cBMOEeTenbCTBYET O TOM, YTO YCMOBME O NpeaMeTe JOroBopa CTOPOHaMU HE COrflacoBaHo.

Obuwepoccuickas obuiecTBeHHasd opraHm3aumsa "Poccuiickoe aBTopckoe obuwectso" (ganee - PAO)
obpaTtunach B CyA C UICKOM K 0BLLeCTBY O B3blCKaHWM aBTOPCKOro BO3HarpaxaeHus 3a nepefaHHoe npaBo Ha
ny6nvM4Hoe UCnorHeHne NpPoM3BedeHUiA, NeHN 3a HapyLLeHWe CPOKOB BbiNMaTbl aBTOPCKOrO BO3HarpakgeHus,
pacxooB Ha onnaTty rocya4apCTBEHHOW MOLLSMHBI.

B obocHoBaHue TpeboBaHun uctey ykasan, 4to mexgy PAO u obwecTtBOM 3akmuyeH JMUEH3MOHHbIN
JOroBop O NpedoCTaBleHMU MnpaBa MCMONb30BaHUA OOHapOAOBaHHbLIX MPOU3BEAEHWA W AOMNOMHUTENbHOE
cornalleHune K Hemy, COrfacHO KOTOPbIM OTBETYMKY Ha YCrOBMAX MPOCTON (HEUCKMOYUTENbHON) NMLEH3MK
npeaocTaBneHo NpaBo Ha NybnvyHoe ncnonHeHne Bxoaswmx B peectp (penepTtyap) PAO obHapogoBaHHbIX
npousBefeHnn B MoMeLLeHun (Ha nnowlagke, TeppuTopuu), BnagenbLemM KOTOpOro SBNSETCA OTBETYUK.
[oroBop 3akmnio4eH Ha onpefeneHHbI CPpoK U SABMSeTcs AeNcTByowmuMm. 3a nepedaHHoOe no  [LOroBopy U
OOMOSNTHUTENBHOMY COrMalIEHU0 MpPaBo Ha MnybnuYHOE MWCMOMHEHMEe MPOuM3BEAEHMN OTBETYMK 00s3yeTcs
BbinnaynBaTe PAO aBTOpCKOE BO3HArpaXkgeHve B COrnacoBaHHOM CTOPOHaMM pa3mepe nyTeM nepeyncrneHms
Ha pacuyeTHbIn cyeT PAO no okoHYaHuM kaxxgoro mecaua. MNpuHaToe no gorosopy 06s83aTtenscTBO MO BbinsaTe
aBTOPCKOro Bo3HarpaxaeHus 3a nepefaHHoe npaBo Ha NybrnuyHoe WCNOMnHeHue MpousBedeHUn OTBETYUK He
NCMOMHUIT, B CBA3M C YeM oOpasoBanachk ero 3agosmkeHHocTb nepeg PAO.

PelleHnem panioHHOro cyfa, ocTaBrfieHHbIM 6e3 M3MeHeHusi cygebHOM Komnervem Mo rpakgaHCKUM
Aenam obnacTHoro cyaa, B y4OBMEeTBOPEHMM UCKa OTKa3aHo.

CypebHasa konnerns no rpaxpgaHckum genam BepxoBHoro Cypa Poccuiickon depepaumm OTMeHMna
BblHECEHHbIE NO Aeny cyaebHble MOCTaHOBMNEHWS, HanpasBuB AENi0 Ha HOBOE pPacCMOTpeHue B Cyn MepBon
WMHCTaHuuW, No cneayroLwmmM OCHOBaHUSIM.

Paspelas geno, cya nepBon MHCTaHLUKM cocnanca Ha TO, YTO OCHOBaHWW ANs YAOBMETBOPEHUS McKa
PAO He nmMeeTcs, NOCKOMbKY AOMOSTHUTENbHbLIM COrnalleHUeM K NULEH3NOHHOMY [OrOBOPY WCKIKYEH MYHKT,
npegycmaTpuBaloLLMiA CyLLLECTBEHHOE YCMNOBME O NMpeameTe OaHHOro JoroBopa (CBeOdeHWsi O Ha3BaHUSAX
haKTUYECKN MCMOMHSABLUMXCA B TeYeHWe OTYETHOro nepvoga npoumssBedeHun, amMunuax 1M uHMumanax
(nceBOOHMMaXx) MX aBTOPOB), B CBA3M C YEM JIMLEH3MOHHbIN [JOrOBOP HEmNb3A Mpu3HaTb COOTBETCTBYHOLLNM
TpeboBaHusMm cT. 432 [K PO.

C TakvMu BbIBOAaMW COrfacurics Cyf KacCaumoHHOW MHCTaHLMK,

B pelleHun cyg cocnancs Ha pasbsCHEHMS, CoAaepXalumMecs B noctaHoBneHun [neHyma BepxoBHoro
Cyna Poccuickon ®epgepaumm ot 19 moHsa 2006 r. N 15 "O Bonpocax, BO3HMKAWOLWIMX Yy CyOoB Mpu
pacCMOTPEHUN TpadKOAHCKMX Aerl, CBA3aHHbIX C MPUMEHEHMEM 3akoHopaTenbCTBa 006 aBTOPCKOM MpaBe U
CMeXHbIX npaBax". [Mpy 3TOM CcyaAoM He BbINo YY4TEHO, YTO JIMLEH3NOHHBIN JOroBOP OblfT 3aKMto4YeH CTOpPOHaMMU
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yXe nocre BBedeHus B gelcteme Yactu yetBepton K PP, To ecTb Ha MOMEHT ero 3akmnoyeHus u obpatlleHust
PAO 3a cynebHon 3awmTon M3MeHNNOoCh 3aKkOHO4AaTENbCTBO, NO BOMPOCaM MNPUMEHEHWUs] KOTOPOro [aBanuvcb
pasbACHEHUS.

BmecTte ¢ Tem, kak yctaHoBneHo cyaoMm, PAO sBnsetca obbeguHeHnem aBTOpPOB (MpaBONpPEEeMHUKOB
aBTOPOB), OCHOBAHHLIM Ha YNEHCTBE, KOTOPOE Ha OCHOBaHUU CT. 1242, 1243, 1244 TK P® 1 Yctasa ynpasnset
npaBamMu aBTOPOB U MHbIX Obnagartenen aBTOPCKUX MpaB Ha KOMMEKTMBHOW OCHOBE B pasfnu4HbIX cdepax
KOMMNEKTUBHOrO ynpasrieHus, TO eCTb SBMSETCH OpraHmsauuen no ynpasreHuo aBTOPCKMMWM MpaBamMu  Ha
KONMEKTUBHOW OCHOBE.

B cootBeTcTBUM C Npuka3om PenepanbHoM cnyxbbl No Hag3opy 3a cobnogeHneM 3akoHogaTenbCcTBa B
obnactu oxpaHbl KynbTypHOro Hacnegus ot 15 aBrycta 2008 r. N 16 1 CBMAETENLCTBOM O rOCyAapCTBEHHON
akkpeguTauumn opraHMsauum no yrnpasneHuio NpaBaMuy Ha KOMNEeKTMBHON OcHoBe oT 24 gekabps 2008 r. PAO
SIBNSIeTCA akkpeaUTOBaHHOWM opraHu3aLmMen B crieytollen cepe KONnekTUBHOrO ynpaBneHwus - ynpasneHue
NCKIMIOYUTENBHBIMU NpaBaMn Ha 06HAPO4OBaHHbIE My3biKarbHble NPOU3BeaeHNs (C TEKCTOM unu 6e3 Tekcta) u
OTPbIBKU MY3blKarbHO-ApaMaTU4EeCKNX NPOM3BEAEHNIA B OTHOLLEHMN UX NYGIIMYHOIO NCMOSTHEHWS, COODLLEHNS B
3comp nnm no kabento, B TOM YnCre NyTemM peTpaHcrnauum (nogn. 6 - 8 n. 2 c1. 1270 K PO).

B cootBeTctBMM c n. 3 cT. 1244 TK P® B peneptyap PAO Bownu Bce obGHapOAOBaHHbIE My3blKallbHbIE
nponseeneHuns (C TekcToM unm 6e3 TekcTa) 1 OTPbIBKU My3blKanbHO-gpaMaTUYECKUX MPOM3BEAEHWA, U ANA WX
npaBoOMepHOro NyGrMYHOro NCNOMHEHUs Ha Tepputopun Poccunckon depepauumn HeobXOAMMO 3aKMOUUTL C
PAO nuueH3NOoHHbI SOroBOP O NPeAOCTaBeHMM NpaBa Ha NybnnyHoe UCNOoNHEHNE NPOU3BEAEHUNA.

CornacHo 3akntoyeHHoMy PAO ¢ OTBETYMKOM NULIEH3NOHHOMY [OroBopy OOLWECTBO NpegocTaBuio
Monb30BaTEN Ha YCIOBUAX MPOCTON (HEUCKMIOYUTENbHOW) NULEH3MM NpaBo Ha nNybnnyHoe MWCnosiHeHne
BXoOsAWMX B peecTp npoussedeHun (peneptyap) PAO o6HapogoBaHHbIX MNPOU3BEAEHUN B MOMELLEHUM,
BnagenbLieM KOTOPOro SIBMSIETCS OTBETUUK, a OTBETUMK 065A3ancsa exemecayHo Bbinnaumeate PAO aBTopckoe
BO3HarpaxaeHue 3a nybnuyHoe ucnorHeHne npomsseneHunii B o6ycnoBneHHOM pasmepe.

Takum obpas3om, B 3aKMOYEHHOM JIMUEH3MOHHOM [OroBOpe NpPedyCcMOTPEH MpegmMeT Aorosopa -
obHapoaoBaHHbIE MPOU3BEAEHNS], BXOASLLNE B peecTp npoussenexun (peneptyap) PAO.

CopgepxaHne noHATUs "peecTp npou3BeneHwi (penepTtyap)" onpedeneHo ctopoHamu B npeambyne
3aKIMYEHHOTO MULIEH3MOHHOrO JOroBopa Kak "obHapogoBaHHbIE NUTEPaTypPHbIE, My3blKalbHble NPOV3BEAEHUS
C TEKCTOM Unn 6e3 TekcTa, OTPbIBKU My3blKanbHO-gpaMaTUYECKUX NPOM3BEAEHNA POCCUNCKUX U MHOCTPaHHbIX
aBTOPOB (MHbLIX NpaBoobnagartenen), KONNekTMBHOE yrnpasneHne KoTopbix ocywectenaet PAO".

B cBs3n ¢ 3TUM BbiIBOAbI Cyga O TOM, YTO MpegmeT JOoroBopa He Obin cormacoBaH M JIMLEH3UOHHbIV
JOroBOp M JOMOMHUTENBHOE COrMAallEHNE K HEMY SIBMAKOTCH HE3aKMHYEeHHbIMU, MPU3HAHbI HenpaBUIIbHLIMM.
OTcyTcTBME B NTMUEH3MOHHOM JOrOBOpE yKas3aHUsl Ha UCTMONb30BaHNE KOHKPETHBLIX MPOM3BEAEHUA KOHKPETHbIX
aBTOPOB U NepeyvyeHb 06HapogOBaHHbIX NPOM3BEAEHUI HE O3HAYaeT, YTO B AaHHOM [OroBope CTOpOHaMW He
onpegeneH ero npegMeT, B AaHHOM Clydyae MOMMEHOBaHHbIN Kak "Mpov3BeOeHus, BXOAALIME B peecTp
npousseneHun (peneptyap) PAQO".

Kpome Toro, UCKNIOYEHHbIN JONONHUTENBHBLIM COrnalleHneM nyHKT NULEH3MOHHOIo [0roBopa coaepxan
MONOXEHNE O TOM, YTO CBEAEHUSA O HA3BaHMSIX (DAKTUYECKN WCMONHSABLUMXCA B TeYEHWEe OTYETHOro nepuoga
npou3segeHni, hamMmnnmax 1 uHuumanax (nceBgoHMMax) MX aBTOPOB MPEedOCTaBASATCA OTBETYMKOM Mnocne
OKOHYaHUSA OTYETHOro nepuoga M Mnonb3oBaTeflb HeceT OTBETCTBEHHOCTb 3a [OOCTOBEPHOCTb W MOSMHOTY
npeacTaBnaAemMbiXx CBeAEHWA, Haxoawnca B pasgene  "®OuHaHcoBble YCMOBMS, MOPSAOK pacyeToB M
npegocTaBneHnst AOKyMeHTaLumm" u perynvpoBan oTHOLLEHUS No nNpeacTaBneHunto oteeTynkom B PAO oTyeTHON
OOKyMeHTaumu. Takum obpasoM, copepkalinmecss B HEM MOMOXEHUs He BXOOWIM B KPYr CYLLECTBEHHbIX
YCINOBUI, Hanm4yme KOTopbix 0683aTenbHO B NIMUEH3MOHHOM goroeope (Mn. 6 cT. 1235 n cT1. 432 TK P®).

(Onpepenenne CynebHown konnerum no rpaxxgaHckum genam BepxoeHoro Cyaa Poccuiickonn deaepaumm
ot 3 uonsa 2012 r. N 18-B12-37)

19. TpeboBaHua npaBoobnagaTens O B3bICKaHWM KOMMEHCAUWUW 3a HapylleHWe aBTOpPCKUX W  (unu)
CMEXHbIX NpaB noanexaT YAOBNETBOPEHUIO, ECNN OTBETUMK HE [OKaXeT, YTO MUCMNOoMb3oBaHWE Npou3BeadeHus
NCKyCCTBa, CO34aHHOro TBOPYECKMM TPyAOM aBTopa, OCYLLECTBIIANOCH C cornacus npasoobnagarens.

OObwepoccuiickas obLecTBeHHas opraHnsaumsi "Poccuinckoe aBTopckoe obLecTBo" obpaTunach B Cya C
UCKOM B WMHTEpecax HacnegHuubl ckynbntopa TaeacueBa C.[d. K Hay4HO-NPOW3BOACTBEHHOM UpMe O
B3bICKAHUX KOMMEHCaUMM 3a HapylleHMe aBTOPCKMX nMpaB, Ccbinascb Ha dakTbl 6e300roBOPHOrO
ncnonb3oBaHUa n3obpaxeHusa namatHuka CanasaTy KOnaeBy Ha CYBEHWMPHBIX KPYXKaxX M Tapernkax, KoTopble
peanu3oBbIBannchb Yepes TOProByto CeTb.

PelueHnem cyaa nepBon MHCTaHUMW, OCTABMNEHHbIM 0e3 n3aMeHeHust onpegenenHnem cynebHom konnerum
no rpaxgaHckum genam cyga cybwekta Poccunckon Pegepauuun, B yOOBNETBOPEHUN WCKOBBIX TpeboBaHWN
OTKa3aHo.

CypebHasa konnernsa no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepaumm oTMeHuna
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cocTosiBLUMECA MO Aeny cyaebHble NOCTaHOBMEHUS U HaNpaBuna AeNno Ha HOBOE pacCMOTPEHNE B CyA MepBON
WHCTaHUUM Mo criegyroLmMmM OCHOBaHUAM.

OTka3biBas B yOOBNETBOPEHUN WCKOBLIX TpeOOBaHWW, Cyd MNEpPBOM WHCTaAHUWUKW, COCMaBLUUCL Ha
nonoxexus ct. 71 MK P®, ykasan, 4To nmeLlimecsa B Matepuanax gena konuu porosopa oT 18 deBpans
1957 r., 3aKMYEHHOr0 MeXay OUPEeKUMen XyOOoXKECTBEHHbIX BbICTABOK M MaHopam [NaBHOro ynpaeneHusi
nsobpasntenbHbIX nckycctB MuHuctepctBa kynbTypsl CCCP 1 ckynbnTopoM (aBTOpOM naMsiTHWKA) Ha
N3roToBMeHUe NamATHUKA, ABMSITCA HeJONYCTUMMbIMU [OKa3aTensCTBaMu, MOAMMHHLIA 3K3eMnnap Aorosopa
cyay npencTaBneH He Obin.

lMpoBepssi 3aKOHHOCTb pELUeHMs1 cyda NEepBOM WMHCTaAHUWW, Cyd BTOPOW WHCTAHUMM HE YCMOTpEen
OCHOBaHWA ONs €ero OTMEHbl, yKasaB, MOCKOJSIbKY M3 KOMMM AOroBopa He yCMaTpUBAETCsl, YTO CKynbMTop,
W3roTOBUBLLMIN NaMATHUK, SIBNSAETCS Takke W aBTOPOM 3CKM3a MaMsATHUKA, KOTOpbIi Obin mn3obpaxeH Ha
cyBeHupax. Kpome TOro, cyg KaccalMOHHOW WMHCTaHUMM YyKasarn, 4YTo KOMuSA CBMAEeTenbCTBa O MpaBe Ha
HacneacTBO MO 3aKOHY Haanexalmm odpa3oM He 3aBepeHa.

Mexgy TeM B xofe cyaebHoro pasbupaTtenscTBa aBTOPCTBO cKynbntopa TaBacnesa C.[. B OTHOLUEHUM
co3gaHHoro um namsTHuka Canasaty KOnaeBy OTBETUMKOM HE OCMapuBarnoch.

OOGcTosTENbLCTB, ONPOBEPraloWMX MPUHALNEXHOCTL aBTOPCKMX MpaB HacrnegHuue aBTopa [AaHHOro
namsaTHUKA KynbTypbl, B PELLEHUN CyAa HE YKa3aHO.

dakT ucnonb3oBaHNa N30bpaxeHus obbekTa aBTOPCKOro MpaBa Ha CBOEN NpoAyKUUW OTBETYMKOM He
onpoeeprancs.

KTo 1 Ha kakoM OCHOBaHWUM B HACTOSILLIMA MOMEHT SABNsieTcsl obnagaTteneM aBTOPCKMX NpaB Ha AaHHoe
npon3BeneHne NCKYCCTBa, YbW NpaBa B Cllyvae HapyLUeHUs Noanexar 3awuTe, Cya He YCTaHOBUIT.

C yuyetom nonoxeHumn ct. 56 MK PO oTBeTtumk 0653aH Obin gokasaTb BbINOMHEHWE TpeboBaHWi
OENCTBYIOLLEro 3akoHodaTenbCTBa 00 OXpaHe aBTOPCKMX WM CMEXHbIX MNpaB MpuM  MCMOMb30BaHMM UM
npovsseneHnin n (M) o6bEKTOB CMEXHbIX NpaB. B crnyyae HeBbINONHEHUs AaHHbIX TpeboBaHUN OTBETYMK B
Cuny 3akoHa NpuU3HaeTCs HapylumMTenem aBTOPCKOro npaBa WM (UMW) CMEXHbIX NpaB U ANA Hero [OoIbKHa
HacTynuUTb rpaX4aHCKO-NpaBoBasi OTBETCTBEHHOCTb B COOTBETCTBUM C 3akoHoAdaTenbCcTBOM Poccuiickon
degepaumm.

(Onpepenenne CynebHown konnerum no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 2 mapTta 2010 r. N 49-B09-22)

20. PetpaHcnauua u nepegada B 3Up TENEBU3MOHHBLIX NPOrpaMmM, CoaepXalimx aBTOpCKue
nponsBeneHuns, SIBNsieTcs Ncrnonb3oBaHNeM 06beKTOB aBTOPCKOro npasa.

OOwecTBeHHasi opraHm3aumsi "Poccuiickoe aBTopckoe o6uectBo” obpatunacb B Cyd C MCKOM K
oblecTBy, NpedocTaBnsalWEMY YCryrm No TPaHCASAUMM TENEBU3NOHHBLIX NporpaMm no cetu kabenbHoro
TeneBnaeHus Ha TepputTopun 0bnacTu, 0 B3bICKaHMM aBTOPCKOro BO3HArpaXK4eHusl, ccbiflasicb Ha To, 4TO C 1
saHBaps 2006 r. oTBETUYMK OcCyLlecTBNAeT cooblieHne Ans BceoObulero cBefeHWs no kabento My3sblkarnbHbIX
npoun3BeneHnii aBTOPoB 6e3 COOTBETCTBYHOLLENO COrnalleHUs.

PelleHnem cyaa nepBon MHCTaHUUW, OCTABMNEHHbIM 0e3 n3MeHeHust onpegenennem cynebHonm konneruu
Mo rpaxkagaHckMM genam obriacTHOro cyaa, B YAOBIETBOPEHMM UCKOBbLIX TPEOOBaHMIA OTKa3aHo.

CypebHasa konnerns no rpaxpgaHckum genam BepxoBHoro Cypa Poccuiickon depepaumm OTMeHMna
COCTOsIBLUMECS MO Aeny cyaebHble MOCTaHOBMEHUSA 1 HanpaBwsa 4eno Ha HOBOE pacCMOTPEHNE B Cya MepBon
WHCTaHUUM NO cneayoLwmnmM OCHOBaHUSIM.

Cyoom npu pacCMOTPEHUWM [erna YCTaAHOBIEHO, 4YTO OOLEeCTBO COrMacHo JMLUEH3UW, BblOAHHON
depepanbHoi cnyxbol nNo Hag3opy B cdepe CBSA3U, OCYLLECTBNSAET, UCMOMb3ys TEXHWYECKMe CpeacTsa,
kabenbHoe TeneBellaHue.

OOwecTBO Tawkke OCYLLECTBNSET peTpaHCnauMio Mo CceTu  KabenbHOro  TeneBuaeHus  psiga
TENEBU3NOHHLIX NPOrpamMm.

B wmapTte 2006 roga o6WecTBO OCYLIECTBMNO peTpaHcnauuio no  kabenbHOMy TeneBUAEHMUIO
Tenenporpamm, B KOTOPbIX ObINX UCNONb30BaHbI NPON3BEAEHNS aBTOPOB, YbM MHTepeckl NpeactasnseT PAO.

OTkKasbiBas B y4OBNETBOPEHNN UCKOBbIX TPeOOBaHUI, Cya NEPBOM UHCTaHLUMK MPULLIENT K BbIBOZY O TOM,
4YTO TpaHCnsUMs TenenporpaMm He sBNsieTcd O0ObeKTOM aBTOPCKOro MpaBa, MOCKOSbKY OOLLIEeCTBO He
ncnonb3yet aBTOPCKME MNPOM3BEOEHUdA, Monyvasi OT TENEeBU3MOHHOW KOMMaHWM HE MMYLLECTBEHHblEe NpaBa
aBTOpa, @ paspeLleHne Ha peanu3auuio NpPaBOMOYUI MO COOOLLEHUIO MporpaMm MNo kabento, n nogobHbie
npaBoOTHOLLEHUS perynupytoTca 3akoHoMm Poccuiickon ®egepaummn ot 27 gekabps 1991 r. N 2124-1 "O
cpeacTBax MaccoBol MHdopmaunn”. 3akoHOM 06513aHHOCTb MO 3aKITHYEHMUIO NIULIEH3MOHHbBIX COrnalleHun ans
cobntogeHns npae aBTopoB Bo3noxeHa Ha OIYT "Poccuiickas TeneBU3NOHHAs U paguoBellaTenbHas ceTb'.
O6LecTBO HECEeT Takyo 00513aHHOCTb NNLLb MPKU BbIMyCKe COBCTBEHHbLIX NPOrpaMm.

Mexay TeM ncnonb3oBaHMEM NMPOU3BEAEHNS] CUMTAETCS, B YAaCTHOCTU, COOOLleHne ero no kabernw, To
€CTb COoO0LLEeHNE Npon3BeaeHNs 451 BCeOOLLEero cBeaeHnst no TeneBMAEHMIO C NMOMOLb kabens, npoeoaa,

KoHncynbtanTtlnioc

HageXxHasa npaBoBas nogaepxka

www.consultant.ru CtpaHuua 21 u3 61


http://www.consultant.ru
http://www.consultant.ru

"O630p cyaebHoM NpakTMkK No Aenam, CBA3aHHbIM C
paspeLleHneM CNopoB O 3aLLNTE MHTENNEKTyarnbHbIX npas”
(yTB. MNpesnamnymom Bepx...

HokymeHT npepgoctasneH KoncynbranTllntoc
[ata coxpaHeHus: 01.10.2015

ONTUYECKOro BOMOKHA, B TOM YUCre NyTeM peTpaHCrsauuu.

B cooTBeTCTBMU C YCNOBUSAMN NNLEH3UOHHOIO CornalleHusl, 3aknodeHHoro mexay Iyl "Poccuiickas
TeneBu3noHHasi U paguoBewatensHas cetb” n PAO 14 wmona 2004 r., o coobueHnn oOHapoLOoBaHHbIX
npon3BeneHnn NyTem TENEBU3MOHHON Nepedayn B acoup 1 paguonepenaym B adup u no kabenw (ganee -
CornalwieHne) nUUeHsnst He pacnpocTpaHsAeTca Ha cooblieHve NpPou3BedeHUMr NYTEM WX TeneBU3NOHHON
nepegayun no kabento, NpoBoAam U MHbIM aHanorM4YHbIM cpeacTeam.

Kpome Toro, B cootBeTcTBMM ¢ CornaleHnem OIYI "Poccunckaa TeneBmMsmMoHHasa 1 pagnoseLlaTensHas
ceTb" He BMpaBe nepeycTynaTb TPeTbel CTOPOHE MpaBO Ha Ternenepegady B 3guvp Npou3BeneHun,
oTHocsLWmMxcA Kk peneptyapy PAO u nonyyeHHbIX MO JAHHOMY COrfalleHuto, B TOM 4YuWcne M MnpaBo Ha
peTpaHCcnAUMIO TakuxX Npon3BeaeHNN.

C yyeTtom nonoxeHunn nogn. ii 0. 1 n cr. 11 bis BepHCKON KOHBEHUMM NO OXpaHe NUTepaTypHbIX U
XyOoXeCTBeHHbIX npou3BeaeHuii (bepH, 9 ceHTabpsa 1886 r.), BcTynuelen B cuny ans Poccuiickon ®epepaumm
13 mapta 1995 ., n. 2 cT. 16 3akoHa PP "O6 aBTOpCKOM NpaBe M CMEXHbIX MpaBax" B clny4vae, korga aBTop
paspellaeT TenepaavoBeLlaTenbHONW OpraHu3auMn MCMNornb3oBaTb CBOE MpoOu3BedeHMe MNyTeM nepedayun B
achmp, 3TO He O3Ha4aeT, YTO TeM CaMbiM OH CaHKUMOHWpYyeT moboe nocregylolwlee UCNofb3oBaHWE €ro
npou3eBefeHnss (petpaHcnaumio, coobuieHne B NyOGNUYHBIX MecTax C  MOMOLLbID  FPOMKOrOBOPUTENS,
nocriegyoLwyo 3anMcb nepefaHHoro B acup npousBegeHus U T.4.), 4N NPaBOMEPHOro  MCMOSb30BaHUSA
KOTOPOro B K&XXAOM OTAENbHOM Cnydae HeobXoaAnmMo OOMNONHUTENbHOE paspeLleHne aBTopa.

B paHHoOM cnyyae obLecTBO, NPeAOCTaBMSIOWEE YCNYrY MO TPAHCASLUN TENEBU3MOHHBLIX Nporpamm no
CceTun kabenbHOro TeneBMaeHNs!, HX ¢ aBTopamu, HU ¢ PAO cornalueHuii He 3akntoyarno, COOTBETCTBEHHO, MPaBO
Ha MCnonb30BaHUe NPON3BEAEHUI aBTOPOB, YbM UHTEPECHI B AaHHOM gene npeactasnset PAO, He npuobperio.

Mpu paccmoTpeHun cnopa, BO3HMKLLENO MeXay CTOpOHaMu, cyay Heobxoammo ObIno onpegenvTb, Kakue
NPaBOOTHOLLEHUS BO3HUKIN MEXAY CTOPOHAMM, UMENO M MECTO WCMOfb30BaHWE MPOU3BEAEHMI aBTOPOB U
ecnn nmeno, TO KTO SBNAETCA CyOBLEKTOM Takoro WMCMNonb30BaHWs. OTOro CyAOM caernaHo He 6bino, 4Tto
NPUBENO K CYLLLEeCTBEHHbBIM HapyLLEeHNAM HOPM MaTepuansHOro 1 NpoLeccyarnbHOro rnpasa.

Mpu paccmoTpeHun gena cyd yCTaHoBWM, YTO OBLLECTBO SBMSETCA OOHOBPEMEHHO WM "Belwiatenem”, u
"onepatopomM kabenbHon ceTu". lNpu paspelleHun cnopa cyay Heobxogumo ObINo C [OOCTOBEPHOCTLIO
onpegenuTb NpaBoBOE MOSIOXKEHVWE OTBETYMKA B 3aBMCMMOCTM OT (DYHKUMIW, OCYLIECTBNSEMbIX WM MO
OTHOLLEHUIO K MporpaMmam, B KOTOPbIX MCMOMb30BannChb NPOU3BEAEHMS aBTOPOB, B 3alMUTy WHTEPECOB
KOTOpbIX 0b6paTuncsa ucrew,.

BbiBOA cyga o TOM, YTO B J@HHOM criy4ae OOLLECTBO SABMANOCh TOSMbKO "onepaTopoM kabenbHow cetu”,
MoCKonbKy "BeLlaTenemM" oHO ABMSIETCHA TOMbKO NP BbiNycke COOCTBEHHBIX NPOrpamMM M TOMNbKO B 3TOM Crly4vae
0653aHO 3akntoyaTh JIMUEH3MOHHbIE CornalleHns ans cobnaeHnsl NpaB aBTOPOB, MPU3HAH HEMNpaBWITbHBIM U
He OCHOBaHHbIM Ha matepuanax gena.

N3 poroeopa, 3akntoyeHHoro OIYI "Poccuiickas TeneBusMOHHas W paguoBeljaTenbHas ceTb" C
OTBETYMKOM, BUAHO, YTO OH 3aKIYEH Ha NpeocTaBneHne ycnyr no TpaHcnsaumMm TeNEBU3NOHHBIX Mporpamm B
acmp Ha TexHuyeckmx cpeacteax OPTIIL, (O6nactHOM pagnMOTENEBU3NOHHBIA MNepefalowmin  LUeHTp) C
nocneayLen nx peTpaHcnsauuen no cetm KabenbHOro TeneBnaeHus.

lMpeomeTom JoroBopa SBNSETCS TPaHCMAUUSA TENEBM3NOHHbIX MPOrpaMM B 3Mp Ha TEXHUYECKUX
cpeactBax OPTIIL, ¢ nocneaywoowen mnx petpaHcnaumMen Mo ceTu kabenbHoro TeneBuaeHuss Tenecetu
(oTBETYUMKA).

CornacHo gorosopy OPTTIIL, obsasyetca obecneunTb AOCTaBKy NporpamMm Tenecetu nytem nepenayvv
TENeBM3NOHHOTO CUrHana, HecyLLero nporpaMmel B amp, a Tenecetb 0b6si3yeTCs OCYLLECTBNATb TPaHCALUMIO
nporpamMm COrfacHo cTaHgapTam KavecTBa, UCMOMb30BaTb MpOrpaMmbl TONMBbKO AMst TPaHCHAAUUM Mo  CeTu
kabernbHoro.

W3 paHHOro goroBopa criegyeT, YTO OTBETYMKY OOCTaBMnsANMChb MpOrpaMmbl, 8 OH MX B AanbHenLeM
TpaHcnMpoBarsn no ceTn kabenbHOro TeneBnaeHus.

Cya oueHKy AaHHbIM YCNoBMAM A0roBopa He Aan U He ykasarn, MoYeMy OH CYMTaeT, YTo JOBOAbI MUCTLa O
TOM, YTO B J@HHOM CIly4ae MMEeNo MeCTO UCMONb30BaHME Npou3BeaeHnin nyTeM coodLleHms no kabeno, B TOM
yucne nyTem peTpaHcnAumm, ABMSTCS HEOOOCHOBaHHbBIMM.

B TO e Bpems cyd B pelleHMM ykasan, 4YToO OTBETYMK npuobpen Mo [JOroBopy He MpaBo Ha
NCMNonb30BaHe aBTOPCKMNX NMPOU3BeaEeHMI, a pa3peLleHne Ha coobLeHne no kabensHoMm ceTn Tenenporpamm.
Mpn 3TOM Cyg He MpPUHAN BO BHMMaHMe, 4YTO MMEHHO B TenenporpaMmmax WCMoNb30BaHbl aBTOPCKME
npov3BefeHns, 3a 3aliMTOM HapyLUeHHOro npaeBa, Ha UCNONb30BaHWE KOTOPbIX obpatuncs muctey, a pakT
coobLLEeHUs No kabento Npon3BeaeHNIN ABNAETCA UCTNONb30BaHMEM NPOV3BELEHUS.

Ccbinka B pelleHMM cyfa Ha To, 4To obuwiecTtBo 00sa3aHO obecrneunTb TpaHCAsUMI0 nporpamMm  6es
NU3MEHeHNn 1 Moaudumkaumum B cCOOTBETCTBME C ceTkon Bewanua OPTIIL, He wvmes npaBa npepbiBaTb
TpaHCNAUMIO MpOrpaMm, MPOM3BOAUTbL WX YACTUYHYIO 3aMeHy WM OOMOfHATb BKIOYEHMEM MO CBOEMY
YCMOTPEHUIO COBCTBEHHBIX BMAEOMATEPMATIOB NN NPOAYKLMN APYrMX KOMNaHui, B 060CHOBaHWE BbIBOAA, YTO
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OTBETYUK HE UCMOMb30Ban NPou3BeaAeHUs, Takke Npu3HaHa HenpasuUbHON.

HaHHoe ycnoBue goroBopa onpedensieT NOpsAoK WCMONb30BaHMS AOCTABMIEHHbIX NpoOrpaMmm KU KX
TpaHCNAUMIO MO CETU KabenbHOro TEeneBUMAEHWs, U He CBUOETENbCTBYET O TOM, 4YTO Mpu coobLieHnn
Npon3BeaeHNA, BKITHOYEHHbBIX B MPOrpamMMbl, OTCYTCTBYET (QakT WX MCMONb30BaHuA. 3anpeT Ha M3MeHeHue
nporpaMm He 03Ha4yaeT HEMCMOSb30BaHNE NPOM3BEAEHN, BKITHOYEHHbIX B 3TWU NPOrpaMmsbl, NPy COOBLLEHNN KX
no kabeno B HEM3MEHHOM BUAE.

OTkasbiBas B yOOBMNETBOPEHNM 3asBIEHHbLIX TPpeboBaHUA, Cyd TakkKe WCXOAMIT U3 TOro, YTO UCTeL He
JoKasar, YTo OTBETYMK UCMONb30Bas My3blkaribHble NMPOM3BEAEHNS, HA KOTOpPblE MMEETCHA CCbifika B UCKOBOM
3asBMEHNN.

OpHako cya He y4yen, 4TO OTBETHMK He ocnapvBan pakT TpaHCcnsauMu Tenenporpamm, npeacTaBreHHbIX
®IYI "Poccuinckas TeneBnsnoHHas n paguoeeLllaTensHas ceTb".

Kpowme Toro, cya B HapylweHue TpeboBaHui cT. 56 MK P® HenpaBunbHO pacnpegenvn 0683aHHOCTU No
JOKa3bIiBaHMIO 0BCTOATENBCTB, HA KOTOPLIE CCbINIanMChb CTOPOHBI.

CornacHo n. 14 noctaHoBnenus NneHyma BepxosHoro Cyaa Poccuiickon ®egepaunm ot 19 mioHs 2006 .
N 15 "O Bonpocax, BO3HUKWINX Yy CyOOB MpW PacCMOTPEHUU TPaKOAHCKMX Aerl, CBA3aHHbIX C MPUMEHEHMEM
3aKkoHogaTenbcTBa 06 aBTOPCKOM MpaBe M CMEXHbIX MpaBax" Npy paspeLleHun Bonpoca O TOM, Kakon CTOpPOHe
HaOeXUT goKasbiBaTb OOCTOATENbCTBA, MMEKLWME 3HAYeHWe ONnsa gena o 3awure aBTOPCKOro npaea wunu
CMEXHbIX Npa., cyay HeobXoaMMO yUMTbIBaTb, YTO OTBETUMK 00sA3aH [AoKa3aTb BbIMNOMHEHUE um TpeboBaHMn
yKa3aHHOro 3aKOHa Mpu UCMOSb30BaHNM NPOU3BEAEHUN N (MNN) OOBEKTOB CMEXHbLIX NpaB. B npoTuBHOM criyyae
hm3myeckoe Nnu pUaNYeCKoe NNLO NPU3HAETCS HapyLLUMTENeM aBTOPCKOro Npaea M (Mnv) CMEXHbIX MpaB U
ONA Hero HacTynaeT rpaxgaHCKo-NMpaBoBas OTBETCTBEHHOCTb B COOTBETCTBMUM C  3aKOHOAATENbCTBOM
Poccuiickon depepauum.

(Onpepenenne CynebHown konnermuu no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 14 okTa6psa 2008 r. N 86-B08-18)

21. Wcnonb3oBaHue onepaTtopoM kabenbHOW CeTU aBTOPCKOro npoumssBedeHus 6e3 paspelueHust
npaBoobriagaTtens NoBEKT0 HapyLleHe aBTOPCKOro npasa.

OO6wepoccuiickas obLecTBeHHas opraHnsaumsi "Poccumnckoe aBTopckoe obLecTBo" obpaTunach B Cya C
NCKOM K OBLLIECTBY O B3bICKaHMM KOMMEHCaLUKN 3a HapyLLeHne aBTOPCKUX NpaB., CCbINlasdCb Ha TO, YTO 0OLECTBO
SIBNSIETCA KOMMEPYECKOW oOpraHu3auuen, OocCyLlecTBNALWen npeanpuHMMaTenbCckylo OesTenbHOCTb Mo
NPeLoCTaBNEHNI0 HACENEHNO MNMNaTHbIX YCNyr KabGenbHOro TeneBMOAEHWsI Ha OCHOBaHWM 3aK4YaeMbiX C
aboHeHTamu goroBopoB. [lpy coBeplleHUMn OEWCTBUA B 3aluTy Mpas, YNPaBfiEHWEM KOTOPbIX 3aHUMAaETCs
PAO, 6binu BbisIBNEHbl haKTbl HAPYLLUEHWUSI OTBETYMKOM UCKITHOUYUTENBHOIO MMYLLECTBEHHOrO aBTOPCKOro npaea
Ha coobLLlieHne Npon3BeaeHns s BceobLero cBegeHms no kabernto.

PelwweHnem cyga nepBor MHCTaHUMK, OCTaBNeHHbIM 6e3 n3amMeHeHus onpeaeneHnem cyaebHon komnermm
no rpaxagaHckMM aenam obnacTtHoro cyaa, B YAOBMETBOPEHUM UCKOBbLIX TpeboBaHMA OTKa3aHo.

CypnebHasa konnernst no rpaxpaHckum genam BepxoBHoro Cypa Poccuinckon ®epepaummn oTmeHuna
cocTosiBLUMECA MO Aeny cyaebHble NOCTaHOBMEHUS U HaNpaBuna AeNno Ha HOBOE pacCMOTPEHNE B CyA MepBON
WHCTaHUUM N0 cneayroLwuM OCHOBaHUSIM.

Mpwn paccmoTpeHnn gena cyaom yctaHoneHo, 4to 30 aekabps 2005 r. PAO u opraHusauums-Bellatesnb
3aKMIYNNU NMLEH3NOHHOE CcornalleHne, B COOTBETCTBMM C koTopbiM PAO npegocTtaBnsieT BeLjaTento
HEWUCKINIOYMUTENbHYIO NULEH3N0 Ha cooblieHne Ha Tepputopumn Poccuiickon depepauun o6HaApOAOBaHHbLIX
npoussBeneHnii, oTHocswmxcs k penepTtyapy PAO ans Bceobuiero cBefeHWst nyTemM WX TENeBU3MOHHOM
nepegayun B acomp.

1 deBpana 2007 r. Mexay opraHuMsauven-sewiatenieMm U oOLLECTBOM,  OCYLLIECTBNSAOLMM
npeanpuHMMAaTEeNnbCKyld OeATEeNbHOCTb MO MPefoCTaBEHUI0 HACENEeHWo MnaTHbIX  YyCnyr KabenbHOoro
TeneBuaEHUs, 3aKIyeH JOroBop O nepeaaye npas.

B cooTBeTCTBMM C Yka3aHHbIM JOFOBOPOM OpraHusauusi-sewatens B nepuoa ¢ 1 ¢espana 2007 r. 3a
BO3HarpaxxgeHve npefocTaBnseTr OOLWeCTBY HEUCKIOYMTENBHOE MNPaBO Ha peTpaHcnsaumio (NpaBo  Ha
cooblleHne ans BceoOwero cBedeHuss NMo kabento) BCeEX MNPOM3BEAEHUN, SABMSIOWNXCA COAEPXKaHVEM
dhopMUpyEMOI OpraHu3aumen-BellaTenieM TenenporpamMmmbl.

Ha ocHoBaHum ykaszaHHoro gorosopa B ¢eBpane 2007 r. oOwecTBO OCYLECTBUIO PETPAHCAAUMIO MO
kabenbHOMy TENEBUAEHMIO TENENPOrpaMmbl, B KOTOPOM ObifM MCNOMb30BaHbl My3blKkalbHble MPOU3BEAEHMS
WHOCTPaHHbIX aBTOPOB, WMYLLECTBEHHbIMW MpaBamMu KOTOPbIX Ha Tepputopun Poccuiickon ®epepauuu
ynpasnseT PAO.

OTkasbiBasd B yOOBMNETBOPEHNM UCKOBbIX TpeboBaHWIA, Cyq NEpPBOM MHCTaAHLMU UCXOOWN M3 TOro, 4TO
OTBETYUUK, SBMSASICb ONepaTopom KabenbHOW CeTW, He OCYLLECTBMSAET MCMNOfb30BaHME OOBLEKTOB aBTOPCKOro
npaea, MOCKOJIbKY OOLLEeCTBO He y4dacTByeT B (DOPMMPOBAHMM TENEBU3NOHHBLIX MporpamMM, a oOKasbiBaeT
HaCeneHuo Nulb YCNyru CBA3W, Mony4vas OT TENEeBM3UOHHOW KOMMaHUW paspelleHne Ha peanu3auuio

KoHncynbtanTtlnioc

HageXxHasa npaBoBas nogaepxka

www.consultant.ru CtpaHuua 23 u3 61


http://www.consultant.ru
http://www.consultant.ru

"O630p cyaebHoM NpakTMkK No Aenam, CBA3aHHbIM C
paspeLleHneM CNopoB O 3aLLNTE MHTENNEKTyarnbHbIX npas”
(yTB. MNpesnamnymom Bepx...

HokymeHT npepgoctasneH KoncynbranTllntoc
[ata coxpaHeHus: 01.10.2015

NpaBoOMOYUIA MO COOBLLEHNIO NporpamMMbl MO Kabernto, B CBA3W C YeM 00A3aHHOCTb MO OCYLLECTBIIEHUIO BbIiMnaT
npaBoobnagaTensiM 3a UCNOMb30BaHME X MPOU3BEAEHMI HA OTBETYMKA BO3MNOXeEHa ObiTb HE MOXET.

Mexay TeM B COOTBETCTBUM C YCIOBUSIMM JIMLEH3MOHHOIO CorfalwleHmnsl, 3akmnoyeHHoro mexgy PAO wu
opraHunsaumuen-sewatenem 30 gekabpsa 2005 r., o cooOuweHun o6HAPOAOBAHHLIX MPOM3BEOEHUA MNyTEM
TENEeBU3NOHHOM nepegayn B 3omp, NMLEH3USA HE pacnpoCTpaHaeTcs Ha coobllueHne NPou3BEeAEeHMN NyTeM MX
TENeBU3NOHHOM Nepeaayum no kabenw, NpoBoJamM U UHbLIM aHanorMyHbIM cpeacTaam.

Kpome Toro, B COOTBETCTBUM C COrMnaLleHnem opraHusaums-seLlaTens He BNpase nepeyctynatb TpeTben
CTOPOHE NpaBo Ha Tenenepegady B 3up NponssBeneHuin, oTHocALwmxes K peneptyapy PAO 1 nonyyYeHHbIX Mo
AaHHOMY COrfalleHnto, B TOM YMCIe U NPaBo Ha PeTPaHCNALMIO TakuX NPOM3BEAEHNN.

Kak crnegyet n3 cogepxanus n. 2 ct. 16 3akoHa Poccuiickon ®Pegepaumm ot 9 urona 1993 r. N 5351-1
"ODO aBTOPCKOM MpaBe W CMEXHbIX npaBax', OEeNCTBOBABLUEr0 HA MOMEHT BO3HUKHOBEHWUS  CMOPHbIX
NpaBOOTHOLLEHUI, B Criyyae, Korda aBTOp paspeluaeT TenepagvoBellaTenbHOW opraHv3auMu MCnonb30BaTh
CBOE NMpou3BegeHne NyTeM nepegaydv B ahmp, 3TO HE 03HA4aeT, YTO TEM CaMbiM OH CaHKLMOHMpPYeT noboe
nocneayLliee MCMoNb3oBaHWE €ro NpousBefeHus (peTpaHcraumio, cooblieHne B MyOnuMyHbIX MecTax C
MOMOLLBK FPOMKOTOBOPUTENS, MOCHEeayoLyl0 3annucb nepefaHHoro B adup npousBedeHuss u T.4.), A4S
NMpaBOMEPHOrO MCMOMb30BaHUSA KOTOPOTO B KaXXOOM OTAENbHOM criyyae Heobxoaumo AONOSHUTENbHOE
paspeLleHne aBTopa.

B naHHoM cny4dae obLecTBo, npefocTaBngaoLLee yCnyru no TpaHCcnsauun TeneBU3MOHHbIX NporpamMm no
ceTun kabenbHoro TenesuaeHus, ¢ PAO Hagnexalmx cornalieHnii He 3akmnio4vano, COOTBETCTBEHHO, MpPaBO Ha
NCMNornb30BaHNe NPOV3BELEHUA MHOCTPAHHbIX aBTOPOB, YbM MHTEpPECHl B 3TOM Aene npeacraensetr PAO, He
npuobpeno.

Matepvanamn gena noarteBepxaeHo, 4to PAO OTHOCUTCA K u4MCRy OpraHu3auun, ynpaenstoLnX
UMYLLLECTBEHHBIMW MpaBamMn Ha KOMMEKTMBHOW OCHOBE; SIBNSETCS uneHom MexayHapogHonm kKoHdegepaumm
ob6uwecTs aBTopoB 1 komno3utopos (CU3AK), cosgaHHom ¢ Lenbio obecneyeHns oxpaHbl U 3alUmThl co3faTtenen
OYXOBHbIX LEHHOCTEW W KOOPAWHALMN TEXHUYECKOW AeATenbHOCTM Mexay obliectBamy aBTOPOB WU
KOMMO3WNTOPOB.

B kayecTBe OokasaTenbCTB, MOATBEPXKAAWOLWMX MonHomouns PAO Ha ynpaBneHve UMyLLECTBEHHbIMU
aBTOPCKMMW MpaBaMu WMHOCTPaHHbLIX aBTOPOB, WUCTEL, NPEeACTaBWi 3ak/oYeHHble [OOroBOpbl O B3aMMHOM
npeacraBnTenbCcTBe MHTEpecoB Mexay PAO 1 MHOCTpaHHbIMU aBTOPCKMMY OOLL,EeCTBaMM, @ TakKe BbINMUCKA U3
cuctembl IPl 0 npuvHaanexHOCTU WHOCTPaHHbIX aBTOPOB K 4NeHam 3apybexHbIX aBTOPCKO-NPaBOBbIX
opraHusaunn.

CnepoBatenbHo, PAO Takke BrpaBe NPeACTaBNATb MHTepechl 3apybekHbIX aBTOPOB, SABMSAOLLMXCA
YrieHamMun aBTOPCKO-MPaBOBbIX OpraHM3auui.

Mpn atom cnncok IPI aBnaeTca mexgyHapogHbIM CIMCKOM aBTOPOB M UCMNOSb3yeTCa AN pacnpeaeneHus
coOpaHHOro aBTOPCKOrO BO3HArpaXKO4eHUs WM 3alMTbl aBTOPCKUX MpaB MO BCEMY MUpPY, CyLIEeCTByeT W
pacnpocTtpaHseTca Mexay udneHamum CU3AK nuwb B SMeKTPOHHOM BuAe, TakuMm obpasom, wuHdopmaums,
cofepXalasica B HEM, MOXET ObiTb MosnydeHa Ha MaTepuanbHOM HOCUTENE TONbKO MyTEM pacneyaTtku
COOTBETCTBYIOLLUX BbINUCOK.

B cBA3M C M3nNoXeHHbIM BbIBO4 Cyda O TOM, 4TO pacrnedvaTkm u3 cuctembl IPl o npuHagnexHocTtu
WMHOCTpPaHHbIX aBTOPOB K u4neHam 3apybexHbix aBTOpCKkMX OOWecTB, He HBNSATCS  AO0MyCTUMbIMU
JoKasaTenbCcTBamMu No Aeny, Npu3HaH HenpaBUIlbHbIM.

(Onpepenerne CynebHown konneruu no rpaxxgaHckum aenam BepxosHoro Cyaa Poccuiickon depepaumm
oT 27 okTabpsi 2009 r. N 16-B09-18)

22. CnyxebHoe 3agaHvMe Ha co3gaHuWe MNpou3BedeHuss MoxeT ObiTb gaHo pabotogaTtenem TOMbKO B
npegenax yCTaHOBIEHHbIX ANns paboTHMKa (aBTopa) TpyaoBbIX 0653aHHOCTEN.

B.n T. obpatnnmucb B Cya C MCKOM K akLMOHEpPHOMY OBLLEeCTBY O B3biCKaHWM OEHEXHbIX CPeAcTB 3a
HapyLleHne aBTOPCKMX MpaB, CCbiNasiCb Ha TO, YTO OTBETYMKOM BOCMPOU3BEAEHbI MPOMBILLMIEHHBIM MyTEM U
pacnpocTpaHsAnMCb MNpousBedeHWss aBTopoB 6e3 pgoroBopa ¢ npaBoobnagjatenem u 6e3  3aknioyeHUs
cooTBeTCTBYOLWEN nuueH3nn ¢ Poccuiickum aBtopcknm obwectsoM (PAQO), 4To ABNsieTcs, MO MHEHMIO MCTLOB,
HapyLleHeM aBTOPCKMX Mpas.

Pewennem cyga, ocTtaBneHHbiM ©6e3 W3MeHeHus onpegeneHvemM Ccyda BTOPOW  MHCTaHUMM, B
yOoBreTBOpPeHMN NCcKoBbix TpebosaHui b. n T. oTkasaHo.

CypnebHas konneruns no rpaxxgaHckum genam BepxosHoro Cypa Poccunckon ®egepaumn ¢ BbiBOAaAMMU
HVXECTOSLLMX CYOB He cornacunacs.

Mpu paccmoTpeHun fena cydoMm  ycTaHoBneHo, 4to B.E. cosgaHbl 6 nponsseneHnin
JeKopaTUBHO-NPUKNagHoOro uckycctea. [aHHble nponssedeHus cosgaroel b.E. B nepuog ¢ 1968 no 1976 rog wm
3aKMIYEHNSMUN XYOOXKECTBEHHOrO COBETa NpuM3HaHbl aBTOPCKUMW NpoussBedeHusamMu. HacnegHukoM aBTOPCKOro
npaea b.E. aBnsetcs b.
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Cyn npuwen Kk BbIBOAY O TOM, UYTO K MPaBOOTHOLUEHUAM CTOPOH MOAMEXUT NPUMEHeHno 3akoH
Poccuiickonn ®egepaumm ot 9 uronsa 1993 r. N 5351-1 "O6 aBTOpcKOM npaBe M CMEXHbIX MnpaBax", KOTOpbI
JencteoBan B MNepuod, kKorga OTBETYMKOM  Obinv  BOCNPOM3BEAEHbl  MPOMbBIWIIEHHBIM  MyTEM U
pacnpoCTpaHAnMCb NpousseaeHns, cosgaHHble b.E.

OTkasbiBas B yaOBNETBOPEHUN UCKOBLIX TpeboBaHui b., cyg ncxogun mM3 TOro, Yto BCE NPOM3BEOEHUS
JeKkopaTUBHO-NPUKNaAHOro UCKYCCTBa, M3roToBreHHble aBTopoM B.E., cosgaHbl um B paboyee Bpemsi 3a c4yet
NnpeanpusTUS B MOPSAKE BbINOMHEHUS Cy)XeOHbIX 00S3aHHOCTEN, B CBA3M C YEM MWCKIKOYMTENbHbIE MpaBa Ha
MCMnonb30BaHVe NPOM3BEAEHWU NPUHAAIEXAT OTBETUMKY.

Mpwn BbIHECEHMM PELLEHUS CyA YKasarl, UTO OTBETUYMK He 00s13aH ynnaumBaTtb b. kakme-nubo nnatexu u
KoMneHcauuun 3a ucnonb3oBaHue co3gaHHbix b.E. nponssegeHun.

Mexgy Tem cyg He yden, uyto 3akoH Poccuiickon ®egepauun "O6 aBTOPCKOM NpaBe U CMEXHbIX NpaBax”
BBegeH B penctBue ¢ 3 aerycta 1993 r., TO ecTb nocne cosgaHus B.E. npoussegeHun
JeKkopaTUBHO-NPUKNaAHOro UCKYCCTBa.

Cyn pykoBogctBoBancsa cT. 16 3akoHa Poccuiickon Pepepaumm "O6 aBTOPCKOM MpaBe M CMEXHbIX
npaeax", CornacHo KOTOPOW aBTOPY B OTHOLLEHUWN ero NPOM3BEAEHNS NMpUHaAIexaT UCKITIUYNTENbHbIE NpaBa Ha
ncnonb3oBaHWe Npou3BeneHns B Ntobor popme n nobbiM cnocobom, BKIloYasi NpaBa Ha BOCMPOU3BELEHME U
pacnpocTpaHeHne 3K3EMMISIPOB MPOM3BEAEHNS.

B.E. pabotan Ha 3aBoae B kayecTBe WnngoBLLMKa-anmMas4ymka. [JokaszatenbCcTs, CBUAETENbCTBYHOLUX O
TOM, YTO B KPYr CryxebHbIx 06a3aHHocTen b.E. BXoanno co3gaHne nNpov3BeAEHU OeKopaTUBHO-MPUKNALHOMO
NCKyCCTBa, He NpeacTaBneHo, OTCYTCTBYHOT yKa3aHus Ha 3TO 1 B pelleHnn cyda. CnyxebHoe 3agaHve MOorno
ObITb AaHO paboTogaTenem TONbKO B Npeaenax TpyaoBbixX OYHKUMIA paboTHMKA.

Kaknx-nnbo gokasaTenbCTB, CBMAETENbCTBYIOLWMX O TOM, YTO MPOU3BEAEHUS OEKOPaTUBHO-NPUKNAAHOro
NCKYyCCTBa, NO NOBOAY KOTOPbIX BO3HUK CMOP, ABNATCA CNyXebHbIMM, NOCKONbKY co3aaHbl b.E. no cnyxebHomy
3afjaHuio paboTtogaTtens nuMbo B NOpsSAKe BbINOMHEHUST CRYXeOHbIX 0683aHHOCTEN, NpeayCMOTPEHHbIX
TPYLOBbLIM JOrOBOPOM, OTBETHMKOM MpeacTaBreHo He Obino.

B.E. Bo Bpemsi co3gaHus npounssedeHun padboTtan Ha rocygapctBeHHoM npegnpuatum u B 1983 rogy ewe
00 obpas3oBaHNSA aKLMOHEPHOro oblecTsa, 6bin yBOMEH C 3aBOAA B CBS3M C YXOO40M Ha NMEHCUIO Mo BO3pacTy.

3aBop npusHaBan aBTopcTBo b.E., cBOeBpeMeHHO BbinnaynBas aBTOPCKMe roHopapkl Yepes Bcecoto3Hoe
areHTCTBO MO aBTOPCKMM MpaBam.

MpusHaBan aBTopcTBO B.E. Ha wuspenus pekopaTMBHO-MPUKNALHOMO WMCKYCCTBA U OTBETYMK -
aKUMoHepHoe obLLecTBO.

BcTynvBlWIMM B 3aKOHHYHO cuny pelleHveM cyaa ygosnetBopeH uck PAO, nogaHHbIi B MHTepecax
aBTOpoOB (HacnegHukoB), B Tom uncne u bB.E., k akunmoHepHomy ob6LLECTBY O B3bICKaHMM aBTOPCKOro
BO3HarpaxxgeHusl.

[pyrum BCTYNMBLUMM B 3aKOHHYIO CUIY pelleHneM Cyaa YCTaHOBMEHO HapylleHne aBTopckux npas b.E.
aKkunoHepHbIM 0bLecTBOM 1 yaoBneTBopeH nck PAO, nogaHHbei B UHTepecax B.E., 0 B3bICKaHUM AEHEXHbIX
CpeACTB 3a HapyLUueHe aBTOPCKUX Npas.

Cya npu BbIHECEHWM PELLEHMS HE yKa3arl, KakMe UHble NpegyCMOTPEHHbIE 3aKOHOM OCHOBAHWS B Crny4ae,
€Cnn He cuMTaTb NMPOU3BEAEHMUSI CIY)XEOHbIMW, UMENUCL Y OTBETYMKA AN WCMNONb30BaHWUS NPOU3BeAeHUN
JeKopaTUBHO-NPUKNaAHOro UCKycCcTBa, co3naHHbix b.E., 6e3 cornacusi aBTopa n 6e3 BbinnaTtbl eMy aBTOPCKOro
BO3HarpaxgeHus.

Mpu BbIHECEHMM peLleHns cyq yKasan, Y4To WUCTel He npeacTaBun [oKasaTenbCTB, MOATBEPXOaoLLUX
HenpaBOMEpPHOE UCMNONb30oBaHWe co3gaHHblx b.E. nponsseaeHuin.

B nogtBepxaeHune dakta Bbinycka 1 peanusaumn oTBETYMKOM MPON3BEAEHMI OEKOPATUBHO-NPUKNAgHOro
ncKyccTBa, co3gaHHbix b.E., uctew cocnanca Ha pasmMelleHHble B ceTn "MIHTepHeT" cBefeHust O BbinycKaemomn
aKLMOHEPHbIM 00LLEeCTBOM NPOAYKLMM MO COCTOSIHMIO HA MoHb 2008 roga, MperckypaHTbl LEH BbiMyCckaeMoWn
npoaykuun, dotokonmn CD-ancka, KynneHHOro B MarasmHe OTBETUYMKA, C YEKOM 1 odhuumanbHON Hdopmaumen
O BbIMyCKe Npoaykuuun, ee msaobpaxeHnem M Katarnorom no coctosHuio Ha 8 anpens 2004 r., katanor ¢
CD-gucka.

Takum obpas3om, UcTel, B COOTBETCTBUN C Pa3bsCHEHUSIMU, AaHHbIMU B N. 14 nocTaHoBneHus [neHyma
BepxoBHoro Cyaa Poccunckon ®egepauum ot 19 noHa 2006 r. N 15 "O Bonpocax, BO3HUKLLIMX Yy CyAOB Npu
pPacCMOTPEHUM TPaXKOAHCKUX Aerl, CBA3aHHbIX C MPUMEHEHUEM 3akoHoAdaTenbCTBa 006 aBTOPCKOM MpaBe WU
CMEeXHbIX nNpaBax", NnpeAcTaBun Ccyay AokasaTenbCTBa, nogTeepxaatowme akt ncnonbL3oBaHns NponsseneHun
JeKopaTUBHO-NPUKNaAHOro UCKYCCTBA OTBETYMKOM.

[okasaTenbCcTB, NOATBEPXOAIOLLMNX, YTO aKLMOHEPHbIM OOLLECTBOM BbINOMHEHbl TpeboBaHus 3akoHa
Poccuiickonn ®epepaumm "O6 aBTOPCKOM MpaBe U CMEXHbIX MnpaBax" npu MCMNOfb30BaHWM MNPOU3BEOEHUN,
co3gaHHbIx B.E., oTBETUMK cyay He npeacTaBuil.

(Onpepenenne CynebHown konnerum no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 13 ceHTa6ps 2009 r. N 83-B09-10)
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23. KopnopaTuBHOE MepOMpusiTUE OpraHmsauumn He sBnseTcs oduunanbHON LEepeMOHUEN, BO BpeMsi
KOTOPOW JOMNyCKaeTCs UCTONMHEHNE My3blKarnbHbIX Npov3BedeHnn 6e3 cornacusi ux aBTopoB u 6e3 Bbinnathbl
aBTOPCKOro BO3HarpakgeHus.

K. obpaTtuncs B cya C NCKOM K OOLLECTBY O B3bICKAHUM OEHEXHbIX CPeACTB 3a HapylleHWe aBTOPCKMX
npas 1 KOMMeHcaLumn MoparnbHOro Bpeaa, Cebinasch Ha To, 4To B uione 2006 r. UM co3fgaH TEeKCT MeCHU-TMMHa
obLecTBa, KoTopas crana ob6sa3aTenbHbIM aTpMOYyTOM BCEX KOPMopaTMBHbIX MeponpuATUR, NPOBOAMMbIX
OTBETYMKOM, HO [0 HacTOSILLLEro BpEMEHN OTBETYMK HE 3aKMuWui C UCTLOM AOroBOp O nepejayn npaB Ha
MCMnonb30BaHNe NPOM3BEAEHUS.

Pewennem cyga, ocTtaBneHHbiM 0€3 W3MeHeHus onpegeneHvem Ccyda BTOPOW  MHCTaHUMM, B
yOOBETBOPEHMMN UCKOBbLIX TPebOoBaHMI OTKa3aHo.

CypnebHas konneruns no rpaxxgaHckum genam BepxosHoro Cypa Poccunckon ®egepaumn ¢ BbiBOAaMMU
HWXECTOSLLMX CYyOB He cornacunacs.

OTkasbiBas B yOOBNETBOPEHNM UCKOBbLIX TpeboBaHui K., cyd NepBol MHCTaAHUMM UCXOOUN M3 TOro, 4TO
OTBETYMK HapyLUEHUs aBTOPCKUX MpaB UCTLA He JOMYCTWI, CO30aHHbIA TMMH KOMMaHUN SBNSIETCA pe3ynbTaTtom
TPpyZa HECKONbKMX aBTOPOB, @ He NCKMYNTENbHO OQHOr0 UCTUA, MpU CO34aHuM 3TOro Mpou3BedeHus ucTel
3Han, AN9 Kakom uenu OH co3daeTcs, TeM caMbiM Bblpa3un XenaHue nepedatb pesynbTaT CBOero Tpyaa
KOMMaHWW, UCNIOMNHEHNE TMMHA Ha oduuManbHbIX MeponpusaTUsSX He obpasyeT HapylleHus aBTOPCKUX Mnpas
ucrua.

OO6LecTBO He OCYLIEeCTBMANO MyOnvyHOE WCMOSMHEHVME T[MMHa KOMMaHWW, BOCMPOM3BEAEHME TMMHA
OCYLLECTBIANOCH TONTbKO Ha KOPMOPATUBHBIX MEPOMNPUATUAX, MPOBOANMBIX OTBETYMKOM, KOTOpbIE, MO MHEHMWIO
cyaa, ABnsTCA oduumanbHbIMU MEPONPUSTUSMMU.

Mexny Tem B cooTBeTCcTBUMM ¢ 3akoHoM Poccuickon depepaumm ot 9 mona 1993 r. N 5351-1 "O6
aBTOPCKOM MpaBe U CMEeXHbIX Npasax", A4e/iCTBOBaBLUNM B NEPUOA CO30aHNS NPOU3BEAEHNS U UCMOMNb30BaHUS
ero OTBETYMKOM, aBTOpPYy B OTHOLIEHMU €ero MpousBedeHus MpuHaanexaT WCKIIoYUTENbHbIE MNpaBa Ha
ncrnonb3oBaHWe npou3BefeHuss B nobdon cgopme un nwbbIM cnocoboM, B TOM u4ucre npu nyonn4yHom
ncnonHeHun nponseeneHus (cT. 16).

Cratbsa 30 Ha3BaHHOIO 3aKoHa yCTaHaBIMBAET, YTO MPaBO Ha MCMNONb30BaHNe 06bEeKTa aBTOPCKOro npasa
MOXeT nepefaBaTbCH TONbKO MO aBTOPCKOMY AOroBOPY, 3aKMOYEHHOMY B NMMCbMEHHOW hopMeE.

Mcxoas ns nonoxeHun ct. 4 3akoHa Poccunckon egepaummn "O6 aBTOPCKOM Npase 1 CMexHbIX npasax”
K nNybrnMyHOMY WCMOMHEHUIO My3blKanbHOro npou3BedeHuss oTHocuTca nboe BoOcnpousBedeHVWe [aHHOro
Nnpou3BefeHNsi B MecTe, OTKPbITOM AN CBOOOAHOro MOCELUEHMS, KOTOPbIM W ABMASOTCA KOpPMopaTuBHbIE
MEepOonpUATUS, NMPOBOAMMbIE OOLLECTBOM; KOPMNOPaTUBHOE MEPONPUATME HE MOXET ABMASATbCSA OoduUManbHON
uepemoHuen. K oduumanbHbiM LEepeMOHNSM OTHOCATCA LIEPEMOHMM OT MMEHW T[OoCydapcTBa, a Takke
cybbekToB Poccunckon ®epepaumn.

dPaKTbl UCMOMHEHNS NPOU3BEAEHNS OTBETYMKOM Ha KOPNOPaTUBHbLIX MEPONPUATUAX HE OCMapuBanuch.

Mpu 3TOM CyAOM YCTaHOBIIEHO Y CTOPOHaMMU NPW pacCMOTPEHUM ena He ocnapuBanocb, YTO aBTOPCKUN
[OroBOp B OTHOLLEHWM TEKCTA NECHU-TMMHa obLecTBa Mexay UCTLOM M OTBETYMKOM He 3aKmoyancs.

Takum obpasom, oTBeTUMK HapyLwmn nonoxeHus ct. 30 3akoHa Poccunckon ®epepauum "O6 aBTOPCKOM
npaBe U CMeXHbIX npaBax" M B COOTBETCTBMM CO CT. 49 Ha3BaHHOroO 3akoHa 00653aH ynnatuTb aBTOpY
KOMMeHcauuio 3a HapyLueHne aBTOPCKUX MpaB.

(Onpepenerne CynebHown konneruu no rpaxxgaHckum aenam BepxosHoro Cyaa Poccuiickon depepaumm
oT 26 masa 2009 r. N 5-B09-45)

24. MMpun ncuncneHmn 50-neTHeEro cpoka OEeNCTBUSA aBTOPCKOro npasa, NpegyCcMOTPEeHHOro cT. 27 un 43
3akoHa P® "O6 aBTOpCKOM MpaBe M CMEXHbIX MpaBax', He WMEEeT 3HaYeHWs, OXPaHANoCb NN paHee
npou3BedeHne N B TEYEHWE Kakoro YCTaHOBMEHHOro MPEeXHWM 3akoHogaTenbCTBOM cpoka. Ecnm panee
OeViCTBOBaBLUMA CPOK OXpaHbl 3aKOHYUNCS, HO HoBbIM 50-neTHMn He wuctek Ha 1 aHBapa 1993 roga,
npoussefeHne BHOBb MOMy4MIio aBTOPCKO-MPaBOBYO OXpPaHy.

PAO obpaTunock B cyg ¢ UCKOM B nHTepecax B., M. k TeaTpy, AOMy OduLEPOB O 3aluTte aBTOPCKMX
npas., CCbIMasCb Ha TO, YTO Mpu NyBGNMYHOM MOKa3e CNeKTaKNs He3aKOHHO MCMoNb3oBanack xopeorpadus B.B. -
6e3 nonyyeHus cornacusi OT ero HacnegHWKoB, 6e3 3akniYeHnss C HAMKM COOTBETCTBYIOLWEro gorosopa un 6e3
BbIMNfaTbl aBTOPCKOrO BO3HArPaXKAEHMS.

PelweHnem cyga, ocTaBneHHbIM ©6e3 W3MeHeHus onpegeneHvemM cyda BTOPOW  MHCTaHUMM, B
yAOBMNETBOPEHUN UCKOBbIX TPebOBaHU OTKa3aHo.

CynebHas konnerust no rpaxxgaHckum genam BepxoHoro Cypa Poccuiickon ®epepaumm ¢ BbIBO4AMM
HWXXECTOSILLMX CYAOB He cornacunacs.

Cynom ycTtaHoBneHo, 4to B.B. aBnsnca 6aneTtmenctepom cnekrakrns, nocTaHoBKa W MyOGrMYHbLIA NoKas
KoToporo coctosnics B 1934 rogy.
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23 mapta 1964 r. B.B. ymep, ero HacnegHvkamu rno 3akoHy, B TOM YMCre 1 aBTOPCKUX npas, sensaTca M.
n B.

23 noHa 2005 r. Ha cueHe goma OdMLEPOB COCTOANCS MOKa3 CreKTakns, MOoCTaBfieHHbIN TeaTpom. B
TeaTpanbHOM BykneTe ykasaHo, YTO Npu NOCTAHOBKE CMEKTaKNsa ncnosb3oBanack xopeorpadusa B.B., O., E.

OTkasbiBasd B yOoOBMEeTBOPEHNM UCKOBbIX TpeboBaHWi, Cyd NepBOM MHCTaAHUMU UCXOAWMN U3 TOro, 4TO
MokasaHHbli Ha cueHe [JoMa oduuepoB OaneT SABNAETCHS CaMOCTOATENbHbIM — XOpeorpaduyecknm
npoussegennem. lNpu atom xopeorpadkl O. n E. TBopyeckn nepepaboTtanu xopeorpadguto B.B. B TpeTbem akTe
6aneta, 4YTO, MO MHEHWIO Cyaa, He SIBNAETCA HapyLleHnem aBTopckmx npae B.B. B cuny ct. 492 'K PCOCP.

Cypn Takke ykasan, 4To Ha MOMEHT NepBoro nokasa 6aneta B xopeorpacduun B.B. gencrsoBann OCHOBbI
aBTOPCKOro npasa, yTBepXxaeHHble noctaHoBneHnem LIMK CCCP n C MK CCCP ot 16 maa 1928 r., n. 11
KOTOpOro 6bin yCTaHOBMNEH AECATUMETHMI CPOK MOMb30BaHMS aBTOPCKMM MNpaBOM Ha Xxopeorpaduyeckue
npovsBeneHus.

B cBSA3M € U3NoXeHHbIM Cyal NpULLEN K BbIBOAY O TOM, YTO CPOK Monb3oBaHus B.B. aBTopckumn npaBamu
B OTHOLLEHMM Xopeorpadum k 6aneTty ncrek B 1944 rogy.

Mexay TeM B COOTBETCTBMM CO CT. 3 NnocTaHoBneHns BepxosHoro coseta Poccunckon depepauumn ot 9
mionsa 1993 r. N 5352-1 "O nopsigke BBeaeHust B genctene 3akoHa PO "O6 aBTOpCKOM npaBe M CMEXHbIX
npaBax” CPOKM OXpaHbl aBTOPCKUX M CMEXHbIX MpaB, NpeaycMOTpeHHble CT. 27 1 43 3akoHa P® "O6 asTopckom
npaBe 1 CMeXHbIX NpaBax” NPUMEHSATCHA BO BCeX criydasx, koraa 50-neTHUn cpok 4encTBUSa aBTOPCKOro npaea
UNKn CMeXHbIX npas He uctek k 1 sHBaps 1993 r.

Mpu uncumcneHun ykasaHHoro 50-neTHEro cpoka AENCTBMS aBTOPCKOrO MpaBa He WMEET 3HayeHus),
OXPaHSANOCh N paHee NPOM3BEAEHUE U B TEYEHME KaKOro YCTAHOBIIEHHOINO MPEXHWM 3akoHoOaTernbCTBOM 006
aBTOPCKOM npaBe cpoka. Ecnm paHee OeNCTBOBaBLUMA CPOK OXPaHbl 3aKOHYMICS, HO HOBbIN 50-neTHUMI He
uctek Ha 1 aHBaps 1993 r., nponssBegeHe BHOBb MOMY4YNIO aBTOPCKO-NPaBOBYO OXPaHy.

Mockonbky Ha 1 aHBaps 1993 r. 50-neTHMM cpok nocne cmeptu B.B. He ucTtek, npousBedeHus aBTopa
BHOBb CTanu OXpaHATbCS aBTOPCKUM NpaBoM.

Takum obpasom, 23 uoHa 2005 r. (gata nybnuyHoro ncnonHexHusa 6aneta) co3gaHHasa B.B. xopeorpadums
OoXpaHsifiacb aBTOPCKMM NpaBoM, U B cooTBeTCcTBUM co cT. 16, 29, 30 3akoHa PP "OO6 aBTOpcKOM npaBe U
CMEXHbIX NpaBax" Ans ee NpaBOMEPHOro MCNoNb3oBaHNs TpeboBanock NonyvyeHne paspeLleHss HacnegHUKoB
aBTopa.

Kpome TOro, cyogoM HenpaBunbHO MPUMEHEHbI HOPMbl MaTepuanbHOro npaesa npu onpegeneHuu
NpaBOMEPHOCTU NCMONb30BaHMs xopeorpadumn B.B. nytem ee nepepaboTku, NOCKONbKY Cy NEPBON MHCTaAHLMM
pykoBoacTeoBarncs n. 1 cr. 492 MpaxpgaHckoro kogekca PCOCP, paspelsatolien cBoOOLHOE MCMONb3oBaHUe
npou3BefeHnsi, ONnd co3gaHus HOBOro, TBOPYECKM CaMOCTOSITENIBHOTO MNPOM3BEAEHUSl, OOHaKO [aHHble
npaBooTHoLeHus ¢ 3 aBrycta 1993 r. (gatbl BcTynneHus B cuny 3akoHa P® "O6 aBTOpCKOM MpaBe M CMEXHbIX
npasax") perynupytotca c1. 19 3akoHa P® "O6 aBTOpCcKOM nNpase 1 CMexHbIX npaBax”, a He cT. 492 TK PCPCP.

CraTbsa 19 3akoHa P® "O6 aBTOPCKOM MpaBe U CMEXHbIX NpaBax" coaepXUT UcdepnbiBaloWwnin  nepeyeHb
Crny4aeB UCMOSb30BaHWUs MNpou3BeneHnii 6e3 cormacus aBToOpoB M 6e3 BbiMnaTbl BO3HArpaXXgeHuss u He
npegycmatpuBaeT BO3MOXHOCTM CBODOAHOIO MCMNOMb30BaHMSA YY)XXOro N3AaHHOro NPoM3BEeAEHUS ANsl CO30aHus
HOBOTO NPOV3BEAEHUS.

MonoxeHus cT. 492 'K PCOCP 1964 r. He MOryT NPMMEHSTLCS K NPaBOOTHOLLEHMAM, BO3HUKLIMM MOCIe
3 amrycta 1993 r., kKak npoTMBopevaliMe [OEWCTBYHOLWEMY 3akoHogaTenocTBy Poccuiickon ®deaepaumu,
MOCKOMbKY NepeveHb criydaeB cBO6OAHOrO MCNOMb30BaHUS, Yka3aHHbIN B 3akoHe P® "O6 aBTopckoM npase U
CMEXHbIX MpaBax”, He MOXeT ObITb pacluMpeH 3akoHoaaTenbHbIM aktom PCOCP.

lMpn BbIHECEHUWN peLUeHUs, Cyd, OaBasi IOPUAMYECKYH KBanudukaumio B3aUMOOTHOLLEHWA CTOPOH W
yKasbiBasi HOPMbl MaTepuarnbHOro npaea, nognexaiwue NpUMEHEHUIO NO JaHHOMY Aeny, He YCTaHOBWI, Koraa
ObINo co3gaHo NpounsBedeHne, B KOTOPOM NCMONb30Banvcb anemMeHTbl xopeorpadun B.B., n kakum 3akoHOM
perynmpoBanmncb CropHble NPaBOOTHOLLEHNA HA MOMEHT CO34aHWst 4aHHOIo NPOM3BEOEHNS.

(Onpepenerne CynebHown konneruu no rpaxxagaHckum aenam BepxosHoro Cyaa Poccuiickon depepaumm
oT 2 ceHTAbpsa 2008 r. N 78-B08-20)

25. Ecnu He gokasaHo, 4To ¢oTorpacdmm BbINOMHEHbI pabOTHMKOM B paMKax MCMOSHEHUST CIyXebHbIX
06s3aHHOCTEN U cryXebHOro 3agaHus, nocrneaHu Bnpaese TpeboBaTh B3bICKAaHMS KOMMEHCALUMN 3a HapyLLUEHMe
NCKIOYNTENBHOTO NMpaBa Ha Co34aHHbIE UM NPOUN3BEOEHUS.

. obpatunca B cyg € UCKOM K WHAMBMAYaNbHOMY MpeanpuHUMaTento, M3gaTenbCTBY O B3bICKAHUK
KOMMeHcaLnn 3a HapyLLeHne aBTOPCKOro npaesa, ykasas, YTo B MarasuHe, npuHaanexaiiem nHanBuMayansHOMY
npeanpuHMMarento, npmobpen doTtoanbbom, B KOTOPOM UMeENUCL hoTorpadouyeckme Npon3BeaeHsi, aBToOpPoOM
KOTOpbIX SBNSAETCA OH (McTeud). YKasaHHble doTorpacdmm Obinu caenaHbl UM BO BpeMsi  CIY>KEOHbIX
KOMaHOMPOBOK, KOrga OH Oblyl KOPPECNOHAEHTOM LIEHTparnbHOW ra3eTbl norpaHcnyxbbl. B ero cnyxebHble
06a3aHHOCTM BXoamna TONbKO MOArOTOBKa cTaTen gns 3Ton rasetbl. dotorpadmm, KOTOpblE BKITHOYEHbI B
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anbbom, caenaHbl N0 COBCTBEHHON MHUUMaTMBE, COOCTBEHHBIM OOOpyaOBaHMEM U 3a CBOW c4yeT. [lockonbKy
npaBa Ha Bocnpou3BedeHue npousBeneHuit (potorpacmin) N. HMKOMY M3 OTBETYMKOB He nepepasarn, OH
nonaran, YTo OTBETYMKM HapPYLUMMM €ro MCKIIYMTENbHOE NPaBO Ha WUCMOfb3oBaHWe doTorpaduin nytem
HEe3aKOHHOro BOCMpou3BeaeHns B potoansbome.

PelwweHvem cyaa B ygoBneTBOPEHNM UCKOBLIX TPEBOBaHNA OTKa3aHo.

CypnebHasa konnernst no rpaxpaHckum genam BepxosHoro Cypa Poccuinckon ®epepaumun oTMmeHuna
BblHECEHHOe cyaebHoe NOCTaHOBMNEHME NO CneayoLMM OCHOBaHMSAM.

Cynom ycTaHoBneHO, YTo mexay WM. n ns3gatenbCTBOM 3aKMOYeH KOHTPAKT O MPOXOXOEHUU BOEHHON
cnyx0bbl B M3gaTenbCcTBE CPOKOM Ha 5 ner.

W. npoxoaun cnyx6y B 4OMMKHOCTM NOCTOSIHHOIO KOPPECNOHAEHTa peaakuum raseThbl.

Paspewwas cnop u otkasbiBas V. B yooBneTBOpPeHUM ucka, Cyd, PYKOBOACTBYSACH MOMOXeHusMu cT. 14
3akoHa Poccunckon egepaumm ot 9 miona 1993 r. N 5351-1 "O6 aBTopckOoM npaBe W CMeXHbIX npaBax”,
NCXOAMI U3 TOro, YTO HA MOMEHT co3aaHus doTorpaduyeckmx NponsBeLeHNn UCTel, COCTOSAN B CRyXeOHbIX
(TPyZOBbIX) OTHOLLEHUSIX C U34ATENBCTBOM U, HAxXo4ACb B KOMaHOWPOBKE, BbLIMOMHAN 0O513aHHOCTU BOEHHON
cnyx6bl (cny>xebHble 06513aHHOCTU), B CBSI3N C YEM CO3[aHHbIE UM MPOM3BEAEHUS ABMASIOTCA CIY>XEeOHbIMU 1
WCKIMIOYNTENBbHOE NPaBo Ha UX NCMONb30BaHMe NpuHaanexuT paborogarento.

Mexagy Tem cya npu pacCMOTpeHMM gena npuwen K BbiBOAY O TOM, YTO aBTOPOM CO3[AaHHbIX
doTorpadudeckmx npomsseaeHui ssnsetca W., 4to ctopoHamu B cyaebHOM 3aceaHnn He OCnapuBanocs.

B kauecTBe gokasaTtenbcrtBa hakta cosganus WM. cdoTorpachmii B nopsigke BhINOMHEHUST Cry»eBHOoro
3aganusa B 1999 - 2000 rr. cyg npuHAN cnyxkebHoe 3agaHne AN KOMaHAMPOBKU UCTLA B BOEHHBIN rocnutanb B
nepuog ¢ 26 cespans no 15 mapta 2004 r., B koTopoMm WM. cTaBATCA TMNOBbIE 3a4ayuM O MOArOTOBKE WM
TEKCTOBbIX MaTepuanoB M oToMaTepuarnoB O COTpyAHMKax rocnuTansg, a Takke (OUHAHCOBblIE OOKYMEHTbI
(TOBapHbIE YEKM Ha NIEHKY, PACXOAHbIN KaccoBbIA OpAep, akT npueMkn ¢oTtopaboTt) 3a 2005 roa, koTopble
NOATBEPXAAOT BO3MELLEHNE U3JaTenbCTBOM pacxofdoB M. Ha KynneHHyto OTOMMEHKY M onnaty nevyatu
doTorpacum B 2005 rogy.

[Mpu 3TOM CcyA, NPUMEHSIST aHAMNOTUI0 MeXY YHUYTOXEHHBIMU LOKYMEHTAMM U COXPaHMBLUMMWUCSH, NpuULLEn
K BbIBO4Y O TOM, YTO MMEHHO B pamKax CryebHbIX KOMaHOUPOBOK MCTUY CTaBWNMCb 3adady Ha npoBeAeHue
¢ OTOCHEMOK.

Mexngy Tem kakmx-nnbo [okasaTenbCTB TOro, 4to chotorpacpmm Obinm cosgaHel . no  cnyxebHomy
3agaHvio pabotogatens M 3a ero cyeT nMbBo B MNopsgke BbINOMAHEHUS  cryXebHbix 0bs3aHHOCTeN,
NpenyCMOTPEHHBLIX KOHTPAKTOM, B CyA NPeacTaBreHo He bbino.

[okasaTenbCcTB, CBUAETENBCTBYIOLLMX O TOM, YTO B KPYr CIy)eOHbIX 00s13aHHOCTEN U. Kak MOCTOAHHOro
KoppecrnoHAeHTa BxoAwuno co3gaHue doTtorpadumyeckux Npou3BeeHui, B matepuanax gena He umeeTcs.
M3gaTenbCTBOM Takmx AoKa3aTeNnbCTB Takke He NpeacTaBneHo.

KoHTpakT 0 mpoxoxgeHwn BOeHHow cnyxbbl ¢ N. n npuka3 ®PegepanbHOM NOrpPaHUYHON  CriyxObl
Poccuickon ®epepauum o HasHadeHun M. Ha AOOMKHOCTb Takke He coAaepxaT ykasaHus Ha TOo, 4YTO B
ob6s13aHHOCTM M. Kak NOCTOAHHOrO KOppecrnoHAeHTa BXOAMIO co3gaHve B TOM uucrne doTtorpadmyeckmx
npon3seneHun.

CnyxebHoe 3agaHue 3a 2004 rog, a Takke UMeLLMECs B MaTepuanax gena (ouHaHCcoBble JOKYMEHTbI 3a
2005 rog He SsIBNATCA AoKasaTenbCTBaMu, MOATBEPXOAOWMMU CryXeOHbI xapaktep doTorpadnieckmx

npoussegeHun, cosgarHbix W. B 1999 - 2000 rr. - nepuvog HaxoXZeHus B KOMaHAWPOBKE, MOCKOMbKY
BblJaBanucb Ans co3gaHus MHbIX MaTepuanos.
To obOcCTOATENBLCTBO, 4YTO CnyxebHble 3agjaHms 3a 1999 - 2000 rr., a Takke [OeHexXHble

NPUXOAHO-paCX0AHble JOKYMEHTbI M akTbl NpMema oTopaboT 3a ocnapMBaemblit Nepuon Yy M3gaTenbCcTBa He
COXpaHUNNCb, Takxke He onpoBepraeT yTeepxaeHns W. o cosgaHmm nm gotorpaduin He B nopsiake BbINOSHEHMWS
cny>xebHoro 3agaHus.

O cnyxebHoMm xapakTepe oTorpacmyecknx NPon3BeLEeHUN TakKe He CBUOETENbCTBYET TOT dhaKkT, yTO
doTorpacumn Haxogmnucb B hoToapxmee U3gaTenbeTBa, U To 06CTOSATENBCTBO, YTO hoTorpacdomm NnponsseneHsi
B CBETJI0€ BPEMS CYTOK (pabodee BpeMms).

AKT npuema coTopaboT M3gaTensCcTBOM npeacTaeneH He 6bin. Kpome Toro, npousBegeHust Haxoaunuchb
B M34aTenbCTBE HE B BUOE OPUrMHANOB-HEraTUBOB, a B BUAE NMO3UTMBOB M UMNSOCTPaLMIA K €ro CTaTbsM.

ToT bakT, 4TO UCTeL, B NEPMO U3TOTOBIIEHUS OCMapuBaeMbIX MPOM3BEAEHUA HaxXoAuncs Ha crnyxbe B
n3gaTenbCcTBe Ha LOMKHOCTM NOCTOSIHHOrO KOppecrnoHaeHTa, cam no cebe He MOXeT CBMAETENbCTBOBaTb O
co3faHum doTorpadun B ka4ecTe crnykebHoro 3agaHus.

Bonee TOro, JOMKHOCTHAsA MHCTPYKLMS NMOCTOSIHHOIO KOPPECNOHAEHTA Takke He CBUAETENLCTBYET O TOM,
41O B cny»ebHble 06s3aHHOCTU . BXOAMMO NpoBeaeHNe hOTOCHLEMKMU.

Mpwu Takmx obcToATENBCTBAX BLIBOA CyAa NEPBON MHCTAHLUM O TOM, YTO ooTorpacpmm BbiNonHeHbl U. B
paMkax UCNOMHEHMUs1 CnyxebHoro 3agaHus u cnyxebHbix 06s13aHHOCTEN, HE NOATBEPXXAEH MaTepuanamu pena
1 cobpaHHbIMK MO Aeny gokasaTenbCTBaMu.

KoHncynbtanTtlnioc

HageXxHasa npaBoBas nogaepxka

www.consultant.ru CtpaHuua 28 u3 61


http://www.consultant.ru
http://www.consultant.ru

"O630p cyaebHoM NpakTMkK No Aenam, CBA3aHHbIM C
paspeLleHneM CNopoB O 3aLLNTE MHTENNEKTyarnbHbIX npas”
(yTB. MNpesnamnymom Bepx...

HokymeHT npepgoctasneH KoncynbranTllntoc
[ata coxpaHeHus: 01.10.2015

C yyeTom TOro, 4TO A0OroBop ¢ M. Ha ncnomnb3oBaHve poTorpacduii, aBTOPOM KOTOPbIX OH SIBMSETCS, He
3aknoyancs, a oHu 6binvM onybnukoBaHbl B 2008 rogy B doToanbbome, W3gaHHOM M3OaTenbCTBOM, TO
ncknounTenbHoe npaso M. Ha ucnonb3oBaHne doTorpaduini HapylweHo B pesyfbTaTe yKasaHHbIX OEeNCTBUN
oTBETYMKA.

(Onpepenenne CyaebHown konneruu no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon depepaumm
oT 25 uioHa 2013 r. N 19-AlNMM3-1)

Il. MaTeHTHOE NpaBo

26. [1ns1 ycTaHoBneHUs hakta MCnonb3oBaHUs M3006peTeHnsi HeobBXOAMMO YCTaHOBUTb WCMONb30BaHMNE
KaXxgoro, a He OTAENbHOro Npu3Haka n3obpeTeHns, NpMBedEeHHOTO B HE3aBMCMMOM MNYHKTE cogep)kallencs B
nateHTe chopmynbl n3obpeTeHus.

JdocpoyHoe npekpalleHve 4eNCTBUSA NaTeHTa 03HaYaeT npekpalleHne npaBoOBOW OXpaHbl TEXHUYECKOro
U Xy[O0XKECTBEHHO-KOHCTPYKTOPCKOIO peELLEHNs U ero nepexos B oOLEeCTBEHHOE LOCTOAHME B nepuog Oo
OKOHYaHUSA YyCTaHOBMEHHOIO 3aKOHOM CpoOKa AeNCTBUS NaTeHTa.

C mMomeHTa 4OCPOYHOro npekpalleHrs enCcTBUSA naTeHTa npekpawaeTca n 0bsa3aHHocTe paboTtogarens
Mo BbinNnaTe BO3HarpaXkaeHnsi aBTopam cnyxxebHoro n3obpeteHuns 3a ero Ucnorb3oBaHuve.

pynna aBTOpOB M306peTeHMs obpaTunach B Cya C UCKOM K opraHusaumu (pabotogartento) o BbinnaTte
BO3HarpaxgeHus 3a 1cnonb3oBaHue pa3paboTaHHOro UMM U306peTeHns, NeHn 3a HeCBOEBPEMEHHYIO BbInnarty
BO3HarpaxgeHusi, BO3MELLLEHUN PacXO40OB Ha onnaTty rocy4apCTBEHHOM MOLWWUHBI, ykas3as, 4YTto 20 agekabps
2001 r. opraHusauum BblgaH MaTeHT Ha 3T0 u3obpeTeHue. M3o00peTeHne BHeApeHO Ha MNPOU3BOACTBE
opraHmsaumm 6 sHBaps 1999 r. M npogosmkaeT UCMONb30OBaTbCs, O4HAKO aBTOPCKOE BO3HarpaxaeHue 3a
ncnonb3oBaHve n3obpeTeHns CBOEBPEMEHHO He BbIMnayeHo.

PelweHvem cyga, ocTaBreHHblM 6€e3 W3MEHEeHUs BbleCTOosAWMM CyAOM, WUCKoBble TpeboBaHusA
yOOBIETBOPEHDI.

CypnebHasa konnernsi no rpaxgaHckum genam BepxoBHoro Cyga Poccunckon ®Pepepaummn oTmeHuna
cocTosiBLUMECS Mo ey cyaebHble NOCTaHOBMNEHWS, yUnTbIBasi CnegytoLlee.

YpooBneTBopsas 3asiBfeHHble MCKOBble TpeboBaHudA, cyd ucxogun w3 Toro, u3obpeTeHue, co3gaHHoe
uctuamMm B CBSA3M  C  BbIMONIHEHMEM  TPYAOBbIX  0BA3aHHOCTEW,  WUCMOMb3yeTCs  OTBETYMKOM
(naTeHTOOBNAgaTenem), oT WCMONb30BaHUA WU30OpPETEeHWss OTBETUMK MONyyaeT [0Xon, OOHaKko aBTOpPCKOoe
BO3HarpaxkgeHue 3a 1Ucrnonb3oBaHne n3obpeTeHnss CBoeBpeMEHHO He BbinnaynsaeT. Kpome Toro, cyn nepsow
WHCTaHUUM npuwen K BbiBOQYy O TOM, 4YTO [JEWCTBYKOLLEe 3aKOHOOATENbCTBO HE COOEPXUT  HOPM,
npegycmaTpuBaloLLMX NpeKkpaLleHme BbinnaTthl BO3HarpaXaeHus asTopam n3obpeTeHnst B CBA3M C AOCPOYHbIM
npekpalleHvemM JencTBums naTeHTa.

Cratben 1345, nn. 1, 3 c1. 1370 K P® (kak 1 paHee n. 2 cT. 8, 4. 3 n. 2 lNaTeHTHOro 3akoHa Poccuiickon
®epepaumn ot 23 ceHTAbpa 1992 r. N 3517-1) npestomupyeTcs 3akpenneHue 3a paboTogartenem
WCKIMIOYMTENBHOrO NpaBa Ha cnykebHoe n3obpeTeHne, co3gaHHoe paboOTHMKOM B CBSI3W BbINOSIHEHWEM CBOMX
TPYLOBbIX 003aHHOCTEN NN KOHKPETHOMO 3afaHnst pabotogatens, U NpaBa Ha NoslydeHne naTeHTa.

Mpu aTomM paboTHUKY (aBTOPY) NPMHALMEXUT NPaBO aBTOPCTBA Ha cnyxebHoe u3obpeTeHne, a Takke B
NpeayCMOTPEHHbIX 3aKOHOM Cly4asx NpaBo Ha BO3HarpaXKgeHve 3a UCrnonb3oBaHue cnyxebHoro nsobpeteHus.

lMpu paccmoTpeHun gena B Cyde OTBETYMK YyTBepxgarn, 4To wuctuamum He Obinnm  npeacTaBneHbl
JokaszaTenbcTBa, MoATBEPXKOAlLWMe WCMONb3oBaHMe  OpraHusauuen  Kaxgoro npu3Haka  opmynbl
n3obpeTeHus.

OpHako cyd, OTKMOHUB 3asABIIEHHOE OTBETYMKOM XO4ATaWCTBO O MNPOBEAEHMU NaTEHTOBEAYECKOM
3KCMEepTM3bIl, NPULLEN K BbIBOAY O AOKA3aHHOCTU UCMOSIb30BaHUSA OTBETYMKOM (DOPMYIbl M300peTeHNss Ha TOM
OCHOBaHWW, 4YTO, TPU OTNNYUTENbHbBIX NPU3HaKa u3obpeTeHus, coaepxawmxcs B opMmyrne n3obpeTeHus,
yKasaHbl B pernaMmeHTe NponsBoACcTBa, YTO NOATBEPXKOAAET MCNONb30BaHNe U306peTeHns B NPOU3BOACTBE.

Mexay Tem 13 nonoxeHun n. 2 ct. 10 MNaTteHTHOro 3akoHa Poccuiickon deanepaumm ot 23 ceHTabps 1992
r.N3517-1 un. 3 cr. 1358 K P® cnegyeT, 4To ANs YCTaHOBMEHUS hakTa WCMOMb30BaHUSA OTBETYMKOM
n3o0bpeTeHns HeobXoaUMO YCTaHOBUTb MCMONb30BaHNE KaXJoro, a He OTAENbHOro npusHaka m3obpeTeHus,
NpVBEAEHHOIO B HE3AaBMCMMOM MyHKTE coepalleincs B naTeHTe popmyribl N306peTeHNs], YTO CyAOM CAenaHo
N OTpaXeHOo B peLueHun He Bbino.

Bospaxass NnpoTuB 3asBNEeHHbIX WCKOBbIX TpeboBaHUM, OTBETYMK Yykasdan, 4yto ¢ mapta 2009 r.
opraHusaums He ucnonb3yeT nsobpeTteHne, nockornbky 31 mapta 2009 r. gercTBME NnaTeHTa npekpaLLeHo.

MoMeHT, C KOTOpOro AewcTBMe naTteHTa Ha m3obpeTeHue, MONe3Hyl MoAefb WU  NPOMbILUSIEHHbIN
obpasel, npekpallaeTcst JOCPOYHO HAa OCHOBaHUK BONEU3bSABMEHUS NaTteHToobnagaTens (Mo ero 3asiBNeHuio),
MPUYpPOYEH KO [JHKO MOCTYMNEeHus 3asiBneHvus B dpefepanbHbli  OpraH  MCNOMHWTENBbHOW Bnact Mo
WHTENNeKTyanbHom cobcTBeHHOCTH (cT. 1364, 1399 MK PO).

HocpoyHoe npekpalleHre eNCTBUSA NaTeHTa 03HaYaeT M3MEHEHNe pexxmma IopyuandYeckon MoHoONonu1, B
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KOTOPOM HaxoAuNUCb OXpaHAeMble TEXHUYECKOE UMK XYyOOXKEeCTBEHHO-KOHCTPYKTOPCKOE peLUeHNs, Ha pexunm
06LLIECTBEHHOIO AOCTOSHMSA B NEPMO, 0O OKOHYaHWS YCTAHOBIIEHHOMO 3aKOHOM CpoKa AeNCTBMSA NaTeHTa.

lMpuBeeHHbIE HOPMbI 3aKOHa HE ObiNMM MPUHATHI BO BHUMaHWE CyaebHbIMU MHCTaHUUSMK, MOCKOMbKY
YyCTaHOBMB, YTO AENCTBME NaTeHTa, BblAaHHOIro opraHnsauun, bbino JOCPOYHO MpeKpaLeHo, CyAbl BO3MOXWUMW
Ha oTBeTYMKa 00A3aHHOCTb MO BbINMaTe BO3HArpaXKaeHMs BCeM aBTopam M3obpeTeHns 3a ero Ucnosib3oBaHue
B TeYeHue Bcero nepmnoaa, B TOM YnCre BKMAYaloLEero Bpems nocne npekpalleHs 0encTBua naTeHTa.

(Onpepenexve CynebHon konneruun no rpaxaaHckum genam BepxosHoro Cyga Poccuiickorn ®epepavumm
oT 17 mas 2011 r. N 46-B11-8, Onpenenexue CynebHow konnerum no rpaxgaHckum genam BepxosHoro Cypa
Poccuiickonn ®epgepaumm ot 15 cbepans 2011 r. N 46-B10-31)

27. OocpoyHoe npekpalleHne 4eNcTBMSA NaTeHTa BneyeT npekpawleHne obs3aHHOCTU opraHusauum no
BbINnaTe BO3HarpaxaeHusa asTopam n3obpeteHums 3a ero Ucrnonb3oBaHme.

pynna aBTopoB obpaTunack B Cyf C UCKOM K OBLLECTBY O BbiMnaTe BO3HArpaxaeHus 3a MCrnonb3oBaHue
n300peTeHnsl, NeHN 3a HECBOEBPEMEHHYIO BbIMMaTy BO3HArpaXk4eHWsi, BO3MELLEHMU pacxodoB Ha onnaTy
rocygapCTBEHHOM MOLUMNHBI, yKa3aB, YTO COBMECTHO C ApPYrMMU aBTopamu paspaboTany crnocob nomnyyeHus
XuMmnyeckoro BeuwlectBa. O6wecTBy BbldaH MaTeHT Ha mM300peTeHue, OHO BHEOPEHO Ha NpPOM3BOACTBE U
npodoskaeT WCMNONb30BaTbCs, OAHAKO aBTOPCKOE BO3HarpaXXgeHue 3a UCnonb3oBaHue u3obpeTeHus
CBOEBPEMEHHO He BbINayeHo.

PeweHnem cyga, ocTaBneHHbiM 6e3 W3MEHeHUs onpedeneHVeM cyda BTOPOM MHCTaHUMM, WUCK
YOOBIETBOPEH.

CynebHas konneruns no rpaxxgaHckum genam BepxoHoro Cypa Poccuiickon ®egepaummn ¢ BbIBO4AMM
HWXXECTOSLLMX CYAOB He corfacurnach no criegyrolwmm MOTUBaM.

YaoBneTBopsis 3asiBNeHHbIE NCKOBblE TPeboBaHUSA, Cy4 UCXOOUI M3 TOro, YTo obuliecTBy Obin BblgaH Ha
nsobpeteHme. ABTopamn n300peTeHUsa aBnaTCA 3aaBuTenu. M3obpeteHne BHegpeHO Ha NpPOM3BOACTBE
obuwectBa. WM3obpeTeHne, co3gaHHOE WCTLAMU B CBSI3W C  BbINOSIHEHWMEM TPYAOBLIX 00A3aHHOCTEWN,
NCMNonb3yeTcsl OTBETYMKOM, OT MCMOMb30BaHMSA M300peTeHNs OTBETYMK NONy4aeT OOXOA, OOHAKO aBTOPCKOe
BO3HarpaxkgeHve 3a Ucrnonb3oBaHne n3obpeTeHns CBOEBPEMEHHO He BbinnayvmBaeT. Kpome TOro, cya nepson
WHCTaHUUM npuwen K BbiBOQY O TOM, 4YTO [AEWCTBYHOLlEe 3aKoHOOATeNnbCTBO HE COOEPXKUT  HOPM,
npegycMaTpuBalroLLMX NPeKpaLleHne BbinnaTbl BO3HArpaxaeHns aBTopam n3obpeteHns B CBA3N C AOCPOYHbIM
npekpaLleHnem AencTBUs NaTeHTa.

Mexay TeM npaBo Ha MonyyYeHMe naTeHTa Ha U3o0peTeHue, MONEe3Hy MoAernb WU MPOMbILLIIEHHbIN
obpasel, co3gaHHble pabOTHMKOM (aBTOPOM) B CBSI3U C BbIMOJSIHEHMEM CBOMX TPyOOBbIX OOsi3aHHOCTEN MMM
KOHKpEeTHOro 3aaHus pabotogartens (cnyxebHoe usobpeteHue, crnyxebHasi nonesHad MoAenb, CIyXeOHbIN
NPOMBILLITEHHbIN 0b6paseL), nNpuHaanexut paboTtogartento, ecnu [OOroBOpoM Mexay HuUM U paboTHMKOM
(aBTOpOM) HE NpegycMoTpeHo nHoe (n. 2 cT. 8 MNaTteHTHoro 3akoHa Poccuiickon Pepepaumm oT 23 ceHTs0ps
1992 r. N 3517-1).

B cnyyae, ecnu paboTtogatenb Nony4ut MNaTeHT Ha cnyxebHoe m3obpeTeHue, CryXeOHYH MNOMNe3Hy
MoZenNb UIN CryXeOHbI NPOMBILWNEHHBIN 0bpasel, NMMOO NPUMET pelleHNe O COXpPaHEeHUU WMHGOpPMauMn o
TaKnx n3006peTeHnsix, NONE3HON ModEeNV UM MPOMBILNEHHOM oOpasue B TanHe, NMnbo nepegact nNpaBo Ha
nonyyeHve nateHTa ApyromMmy nvuy, nmbo He Nony4MT NaTeHT No NO4AHHON UM 3asBKE MO 3aBUCALLMM OT HEero
npuynHam, paboTHMK (aBTOpP), KOTOPOMY HEe MPUHAANEXWUT MpPaBO Ha MOMyYeHWe naTeHTa Ha Takue
n3obpeTteHne, NONE3Hy MOAErNb UMY NPOMBILLMEHHBIN obpasel, MMeeT NpaBo Ha Bo3HarpaxaeHue (4. 3 n. 2
MaTeHTHOro 3akoHa P®).

AHanornyHble nonoxeHus cogepxarca u B cT. 1345, nn. 1, 3 c1. 1370 K PO,

Mpu aTom paboTHWKY (aBTOPY) NPMHAAMEXUT NPaBO aBTOPCTBA Ha cnyxebHoe u3obpeTeHne, a Takke B
NpeayCMOTPEHHBIX 3aKOHOM Cly4asix MpaBo Ha BO3HarpaxgeHve 3a Mcnonb3oBaHue cnyxebHoro n3obpeteHnst

OAavH 13 UCTUOB, YKa3aHHbIN B MAaTEHTE Kak aBTOp N300peTeHns, ¢ o6LLEeCTBOM B TPYAOBbLIX OTHOLLEHMSAX
HWKOrA4a He COCTOSMN, BCNEACTBME YEro He MOXET SIBMATbCHA aBTOPOM CryXebHoro n3obpeTeHus, U B CBA3U C
4yeM ero TpeboBaHWe O BbiNnaTte aBTOPCKOro BO3HArpaXKaeHusi 3a UCMorb3oBaHne crnyXebHoro n3obpeteHuns He
MOro ObITb Y4OBMNETBOPEHO.

Bospaxasi npoTuB 3asiBNEHHbIX MCKOBbLIX TpeOOBaHWIA, OTBETYMK yKa3sar, Yto ¢ mapta 2009 r. obuiecTtBo
He ncnonb3yeT n3obpeTeHne, nockonbky 31 mapta 2009 r. gencTBMe NaTeHTa NpekpaLleHo.

OTBeTumk yTBEpPXAAnN, YTO UCTUaMM He ObiNn NpeAcTaBneHbl AoKasaTenbCTBa, noaTBepXaatolime
ncnonb3oBaHWe obLLIECTBOM Kaxaoro npusHaka popmyrnsl n3obpeteHus.

OpHako cyf, OTKMOHMB 3asiBfieHHOE OTBETYMKOM XO4aTauCTBO O MNpoBedeHMM naTeHTOBeaqecKoun
3KCMEepTM3bl, MpULLEN K BbIBOAY O [OKA3aHHOCTU WCMONb30oBaHMs obwectBoM dopMynbl M30OpeTeHus Mo
HacToslLLiee BpeMS, Ha TOM OCHOBaHWU, YTO, TPU OTNIUYMTENbBHbIX NMPU3HaKa M300peTeHusl, COoAepXalUMXCs B
dopmyne un3obpeTeHns, ykasaHbl B pernamMeHTe MpouM3BOACTBa, YTO noaTBepXaaeT UCMNoMb3oBaHWe
obLwecTBoM nM306peTeHns B MPOM3BOACTBE MO HACTOSALLEE BPEMS.
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M3 nanoxeHHbix B n. 2 cT. 10 MNaTeHTHOro 3akoHa Poccuiickon ®epepauum ot 23 ceHTa0pa 1992 r. N
3517-1, n. 3 c1. 1358 K P® TpeboBaHuin criegyeT, YTo ANsl YCTaHOBMNEHUS dakTa MCMONb30BaHUS OOLLECTBOM
B HacTosiliee BpeMsi M300peTeHus, HEOOXOAMMO YCTAHOBUTb WCMONb30BaHWE KaKOOoro, a He OTAENbHOro
npu3Haka mn3obpeTeHus, NpMBEOEHHOTO B HE3aBMCMMOM MNYHKTE cogepXalwencs B naTeHTe opmynbl
n3obpeTeHns, YTO CyaOM CAENAHO M OTPAXKEHO B peLleHnn He Bbino.

Mo cmeicny cT. 1364 1 1399 K P®, MOMEHT, ¢ KOTOPOro AeCTBME NaTeHTa Ha n3obpeTeHne, NONesHyr
MoZeNnb WNU MPOMbILNEHHbLIW obpasel, npekpawaeTcs [OCPOYHO Ha OCHOBaHUM  BOJSEU3BSABIEHMUS
nateHToobnagartens (Mo ero 3asiBNEHUIO), NPUYPOYEH KO AHI0 MOCTYNNeHWs 3asiBneHms B doegepanbHbll opraH
NCMNOMHUTENBHOW BNACTV MO UHTENNEKTYyarnbHON COGCTBEHHOCTMW.

HocpoyHoe npekpalleHre eNCTBUSA NaTeHTa 03HavYaeT M3MEHEHNE pexma IopUandYeckon MOHONoNu1, B
KOTOPOM HaxoOuSIMCb OXPaHAEMbIE TEXHUYECKOE WUIN XYyO0XECTBEHHO-KOHCTPYKTOPCKOE pELUEHNE Ha pexunm
00LLeCTBEHHOro OCTOSAHUA B Nepmo 40 OKOHYaHWSI YCTAHOBIIEHHOrO 3aKOHOM Cpoka AeWCTBUS naTeHTa.

MpuBeLeHHbIE HOPMbI 3aKOHa HE ObiNM MPUHATHI BO BHUMAHWE CyAeOHbLIMU WHCTaHUUSMK, MOCKOMbKY
yCTaHOBMB, YTO AEWCTBME NaTeHTa, BblAaHHOrO obLecTBy, ObIo 4OCPOYHO NpekpalteHo 31 mapTa 2009 1., cya
nepBOM MHCTaHUMM BO3JIOXWUI Ha OTBETYMKa 00A3aHHOCTb MO BbiMfaTe BO3HarpaxgeHus BCEM aBTopam
n3obpeTeHns 3a ero UCNoNb30BaHNE B TeYEHME BCEro nepuoga, B TOM YMUCMe BKIOYaKOLWEro Bpemsi nocne
npekpaLleHnst 4eNCTBUSA NaTeHTa.

(OnpepeneHns CynebHon konnerum no rpaxaaHckum genam BepxosHoro Cyaa Poccuiickon ®depepauumm
oT 15 cpespansa 2011 r. N 46-B10-31, ot 17 masa 2011 r. N 46-B11-8)

28. lNpaBo npexgenosnb3oBaHWs BO3HMKAET HEe B CUITy PELeHWs cyga, a MpyM  Hanmuumm  YCIioBWWA,
onpegeneHHbix n. 2 ct. 1361 TK PO, 4yTo He wuckniovaeT BO3MOXHOCTM 3asBrieHus B cyn TpeboBaHusi o6
YCTaHOBMEHMM NpaBa Npexaenonb30BaHus.

OO6LecTBO C OrpaHNYeHHON OTBETCTBEHHOCTLIO 06paTNNOCh B apbuTpaxHblii ¢y ¢ ICKOM K O6LLUecTBy O
npekpaLLeHnn Ncrnosnb3oBaHMs B NPON3BOACTBEHHOW AEATENBLHOCTM NOMNE3HOW MOAENN.

YpoBneTBopsas 3asBrneHHoe TpeboBaHWe, Cya UCXOAMM M3 TOro, YTO WUCTUY BblAAHO CBUAOETENbCTBO Ha
nonesHyto mogenb. OTBETYMKOM HapyLLUEHbI UCKITIUNTESbHbIE MPaBa UCTLA Ha ee UCMONb30BaHNe, TakK Kak Mnpu
Npou3BOACTBE CBOMX TOBApPOB OH MCMNOSb3YET KaXAbl MPU3HaK, NpUBEOEHHbIN B He3aBUCMMOW dopmyrne
nonesHom mogenu.

Cya anennsumMoHHOW MHCTaHLUW, OCTaBMss B CUIe pelleHne cyaa NnepBon MHCTaHLMK, OTKNOHWA JOBOAbI
OTBETYMKA O TOM, YTO A0 OaTbl MpuopuTeTa MOMe3HON MOAEnuM OTBETYMKOM ObINo CO30aHO He3aBUCMMO OT
MCTUA TOXOECTBEHHOE pelleHMe M 3a HUM COXpaHsleTCa NpaBO Ha ero pAanbHerwee 0e3Bo3Me3gHOE
ncnonb3oBaHue 6e3 paclumpeHns odobema.

Mpu aTOM cya anennsauMOHHON MHCTaHLUMK yKasar, YTO OTBETYMK BCTpevyHoe TpeboBaHMe O Npu3HaHuu
npaea npexgenonb30BaHns He 3aaBMsn, CregoBaTernbHO, OH HE AoKa3sar B YCTAHOBIEHHOM 3aKOHOM Mopsigke
aKT NpU3HaHKs 3a HUM NpaBa Npexaenons3oBaHns B onpeaeneHHoM obbeme.

Cyn KaccauMOHHOM UHCTaHUUM OTMEHWUIT COCTOsiBLUMECHA cyaebHble akTbl U HanpasBun [eno Ha HoBoe
paccMOTPEHUE MO CrieayoLMM OCHOBaHUSAM.

CornacHo n. 1 c1. 1361 'K P® nuuo, KoTopoe A0 AaThkl NpUopuTeTa M3obpeTeHnst, NONEe3HOM Mogenv unm
npombIWieHHoro obpasua (cT. 1381 n 1382) [obGpocoBecTHO MCMonb3oBano Ha Tepputopumn Poccuiickon
depepaumm co3gaHHoOe HE3aBMCMMO OT aBTopa TOXAECTBEHHOE peLLeHne Unu caenano Heobxoaumble K 3TOMY
NPUroTOBIEHNS, COXpPaHAET NpPaBo Ha AanbHenllee 6e3803Me3qHOE UCNONb30BaHNE TOXAECTBEHHOIO peLleHus
6e3 paclumpeHuss obbema Takoro UCMoNb3oBaHUs (NPaBo NPEXAENoNb30BaHUS).

N3 copepxanusa n. 2 ct. 1361 'K PO cneagyeT, 4to Anst oueHkn obbema npaBa Mpexaenorib3oBaHus
Heo6xoaMMO NMPUHUMATb BO BHMMaHME He TONbKO (hakTUyeckoe WUCMosib3oBaHME OObeKTa WUCKIHUUTENbHbIX
npae, HO N cAEeNaHHbIE K 3TOMY NPUrOTOBNEHNS.

M3 cmbicna npvBegeHHOW HOpPMbl criedyeT, UTo npexaenonb3oBaHMe - 370 npaBo 6e3Bo3mMe3gHO
ncnonb3oBaTh TOXAECTBEHHOE peLleHne B onpeaeneHHom obbeme 1 6e3 pacluMpeHns Takoro MUCnonb30BaHMUS.
MpaBa npexaenonb3oBaTtens orpaHN4YeHbl TeM 00BHLEMOM MPUMEHEHUS TOXOECTBEHHOIO peLUeHusl, KOTOpPbLIN
ObIn MM OOCTUTHYT Ha AaTy npuoputeTa, NMbo, ecnm Mcnonb3oBaHUe He ObINo HavyaTo A0 3TOM AaTbl, OOBEMOM,
COOTBETCTBYIOLLMM CAEMNaHHbIM NMPUrOTOBIIEHUSM.

Mpexpgenonb3oBaTenb He BMpaBe WUCMONb30BaTb TOXAECTBEHHOE pelueHne B Gonbliem obbeme no
CpaBHEHMIO C TeM, B KakOM peLlleHMe MCMOoNb30BanocCh MnM npegnonaranocb WCNonb3oBaTbCs A0 Aathl
npuopuTeTa 3aaBku. [pn 3TOM ycTaHaBNMBaEeMbI 06GBEM UCNONb30BaHUSA TOXAECTBEHHOIO peLUEeHUs OOSDKEH
ObITb JOKYMEHTaNbHO NOATBEPXKAEH.

CynebHbiMN MHCTaAHUMSIMM He uKccrnedoBasnca BOMPOC O MNpaBe Mpexaenonb3oBaHuA M obbemMax ero
MCMNONb30BaHWsi OTBETYUKOM.

B cBs3n ¢ 3TMM cyq KaccauMOHHOW MHCTaHLMM peLLeHne cyaa NepBol MHCTaAHLUUM U NOCTaHOBIEHME cyaa
anennsauMoHHOM MHCTaHLMM OTMEHUIT, 4eN0 HanpaBui Ha HOBOE PacCMOTPEHME B Cy NEPBON MHCTaHLNN.
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(MocTtaHoBneHne Cyaa no uHTennekTyansHbIM npasam ot 4 ¢despand 2014 r. no geny N A33-3192/2011)

29. PacwwupeHue nwobbim nytem obbema WCNONb30BaHMSA W3006peTeHnsi, MOMe3HOW Mogenu umnm
NMPOMBbILLNIEHHOrO obpasua BreyeT HeoOXOAMMOCTb MOMyYeHUs MpexAenonb3oBaTenemM paspeLleHus
obnagatens maTeHTa Ha MCNONb30OBaHWE OXPaHAEMOro nNaTeHToM M306peTeHusi, MNOMe3HoW MoAenn umnu
npoMbILLnIeHHoro obpasua.

OTKkpbITOE akumoHepHoe oOLlecTBO obpaTunock B apbuTpaxkHbIA Cyd C MCKOM K roCyAapCTBEHHOMY
YHUTapHOMY MpeanpuaTmio o6 06s13aHnM NpekpaTUTb HapyLIEHNE NaTeHTa Ha N300peTeHne NyTem 3anpeLLeHns
M3roToBMATb, MPUMEHATb, NMpeanaratbe K npogaxe, npodasBaTtb U KakMM-nubo MHbIM oOpa3om BBOAWTL B
rpaxxgaHcKknii 06opoT NekapcTBO, NPEAYCMOTPEHHOE YKa3aHHbIM BbILLE MaTEHTOM, a TakKe XPaHUTb YKa3aHHbIN
0OBbEKT AnsA aTUX Lenen.

OTkasbliBas B yAOBNeTBOPeHUn TpeboBaHNA 4acTUYHO, CyA NepBON WHCTaHUMW WUCXOAUM M3 TOro, 4To
COrnacHoO 3KCNepTHOMY 3aKMi4YeHuo y oTBeTuMka B cooTBeTcTBuM co cT. 1361 K P® Bo3HWkNO npaso
npexaenonb30BaHns Ha M300peTEHNE - NEKAPCTBEHHLIN MpenapaT B obbeme, YyCTAHOBMEHHOM B YKa3aHHOM
3aKIMYEHNMN.

Cypn anennsunmoHHOW MHCTaHUMK, OCTaBMsAs B CUNe pelleHne cyaa NepBOn UHCTaHLUN, OTKIIOHWIT 4OBOAbI
OTBETYMKA O TOM, 4YTO €ro MpaBO MNPEXAENornb30BaHWs Ha MU300peTeHune - MnekapCTBEHHbI npenapat He
orpaHu4yeHo 06bLEMOM, YCTaHOBMEHHbIM 3KCMepTaMu.

Cyn kaccauMoHHON MHCTaHUUK nogaepXan BbiBo4 CYA0B HMKXECTOALLMX MHCTaHLUMIA O 3anpeTe OTBETYMKY
N3roToBMATb, Mpegrnaratb K Npofaxe, npogaBaTb M WHbIM cnocobom BBOAWMTL B TpakgaHCcKMi obopoT
neKkapCTBEHHbIV Npenapart B o6beme, NpeBbILLAOLLEM YKa3aHHbIN B 9KCNEPTHOM 3aKITHOYEHNN.

CornacHo n. 1 c1. 1361 'K P® nuuo, KoTopoe A0 AaThl NpUopuTeTa M3obpeTeHnst, NONIE3HON MOLENN Unn
npomblIwneHHoro obpasua (ct. 1381 n 1382) gobGpocoBecTHO MCMonb3oBano Ha Tepputopumn Poccuiickon
degepaummn cosgaHHoOe HE3aBMCMMO OT aBTOpa TOXAECTBEHHOE peLUeHne Unu caenano HeobxoamMMble K aTOMY
NPUroTOBIEHMUA, COXPAHSAET NPaBo Ha AanbHelwee 6e3B803Me34H0E NCMNOMNb30BaHNE TOXAECTBEHHOMO peLleHns
6e3 paclumpeHuss oobema Takoro NCMoNb3oBaHUA (MPaBo NPEXAenosnb30BaHUs).

lMoatomy pacwmpeHne nmobbiM nyTem obbema WMCNONb30BaHWUS WM300pETEHUs, MOMe3HOW MOAEnu unm
NMPOMbILLNIEHHOro obpasua BreyeT HeoOXOAMMOCTb MOMyYeHUs MpexAenonb3oBaTenemM paspeLleHus
obnagatens maTeHTa Ha MCNOMNb30OBaHWE OXPaHAEMOro nNaTeHToM M306peTeHusi, MNOMe3HoW Mogenu umnu
npoMbILLnIeHHoro obpasua.

(MocTtaHoeneHne ®AC Mockosckoro okpyra ot 22 wmona 2011 r. N Kr-A40/7807-11-M no peny N
A40-49950/08-51-489; noctaHoBneHne Cyga no nHtennekryansHbiM npaeam oT 30 oktabpst 2014 r. no geny N
A08-2171/2012, noctaHoBneHne Cyaa Mo WHTENnekTyanbHbIM npaBam oT 28 oktsabpst 2013 r. no geny N
A44-6472/2012)

30. Heobxogumoe npurotoBneHue kBanuULMPYETCs Kak yCTaHOBMNEHHOe oObcTosATenbCcTBaMU fena
HamepeHue UCMNoMNb30oBaTh Ha KOHKPETHOM MpeanpuaTUM UMeloLLeecss TOXAECTBEHHOEe MaTeHTy pelleHue B
TEXHOJIOrMYEeCKoN CTaanuy, onpeaensowen Nopsaok ee OCyLLECTBIEHUS, KOTOPYH MOXHO OOBEKTUBHO YCNELLHO
peanu3oBaTtb.

HayuHble 1 nHble nccnegoBaHnsi, He CBSi3aHHbIE C HEMOCPEACTBEHHbIM BHEAPEHMEM B MPOWU3BOLACTBO
TEXHOMOrMM U3roTOBMNEHMA npoaykTa (M3genvs) unu npuMmeHeHus cnocoba, He COCTaBnslOT HeobXOoAMMOoro
NPUrOTOBINEHNS K UCNOSb30BaHWUIO TOXAECTBEHHOMO peLLEeHUS.

OO6LLEeCTBO C OrpaHNYEHHON OTBETCTBEHHOCTLIO 06paTUNOCL B apbuTpaXHbIN Cyh C MCKOM K LUBENHON
(pabpuke 0 NpeKkpalleHUN N3roTaBnmMBaTh U PacnpoCTpPaHATb U3Oenus, B KOTOPbIX WCMONb30BaHbl MPU3HAKMK,
npuBefeHHble B OpMyrie None3HoM Mogenu no nateHTy, obrnagartenemM KOTOporo siBnsieTca ooLwecTBo.

YaoBneTBopsis 3asBrieHHoe TpeboBaHue, Cyd MCXoOunl M3 TOro, YTO UCTeL dABnsieTcs obnagartenem
NCKINIOYNTENBHbBIX NMPaB Ha NonesHyo mogenb. OTBETYMKOM HapyLLEHbl UCKMYMTENbHBIE NMpaBa UCTLA Ha ee
ncnonb3oBaHWe, Tak Kak Npu NPOU3BOACTBE CBOMX TOBAPOB OH UCMOMb3YeT KaXAbl NPU3HaK, NpUBEAEHHbIN B
He3aBucuMon bopMyrne nNonesHonm Moaenu.

Cypn anennsumoHHON MHCTaHUMK, OTMEHSASA pelleHne cyaa MepBOM WHCTaHUUW, NMPUHAT BO BHMMaHue
[0BOAbI OTBETYMKA O TOM, YTO 0 AaTbl NpUopuTeTa NOSIE3HON MOAENN OTBETYMKOM ObINTO CO34aHO HE3ABMCUMO
OT UCTLA TOXOECTBEHHOE pELUEeHWEe M 33 HUM COXPaHsIeTCsl NMpaBO Ha ero panbHenwee 6e3Bo3Me3gHoe
NCnonb30BaHue.

Mpu aTOM cyn anennsuuoHHOW MWHCTaHUMK YyKasan, 4YTo OTBEeTYMK MpoBen Bce Heobxoaumble
NPUroTOBMEHNSA, B TOM YUCNEe HayyHble WCCNefoBaHUA AONs BHeAPEeHUs B NPOWU3BOACTBO TEXHOMOrMu
N3roTOBMEHUS N3aennsi B 00beme, NpeBbILLALLEM MaKCUMarnbHY0 NMPON3BOACTBEHHYIO MOLLHOCTL habpuku.

Cyn kaccaumMoHHOW MHCTaHUMKM OTMEHWUIT MOCTAHOBIEHME CyAa anennsauMOHHON WHCTaHUUM U HanpaBuii
[erno Ha HOBOE PacCMOTPEHME NO CriefyoLWMM OCHOBaHUSM.

B cootBetctBMM cn. 1 cT. 1361 TK P® nnuo, kotopoe o Aatbl npuopuTeta usobpeteHus, nonesHon
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[ata coxpaHeHus: 01.10.2015

MOOENM WnM MpomblwnieHHoro obpasua (ct. 1381, 1382 Kopgekca) [obpocoOBECTHO MCNONL30BaNo Ha
Tepputopun Poccuiickon defepaumm CO30aHHOE HE3aBWCMMO OT aBTOpa TOXOECTBEHHOE pELUEHWE UMK
caenano HeoOXxoguMMble K 9TOMY MNPUrOTOBIIEHWS,, COXpaHseT MpaBO Ha JdanbHelwee 6e3BO3Me3aHOe
MCMNonb30BaHWe TOXOECTBEHHOIO pelleHus ©6e3 pacwupeHus obbema Takoro WCMnonb3oBaHus  (NpaBo
npexaenornb30BaHns).

HobpocoBecTHOE MCNOMb30BaHME OTBETYMKOM CMOPHOTO pEeLieHWs B CBOEW [OesTenbHOCTU W,
COOTBETCTBEHHO, Hanunyune y Hero npaea npexaenosnb3oBaHUst npegnonaraeTca A0 Tex nop, noka He Gyaet
AokasaHo obpaTHoe. OBA3aHHOCTb MO AOKa3bIBAHUIO TaknMX OOCTOATENBCTB NEXWT Ha Nuue, oTpuuarem 3TO
npaBo, TO eCTb B J@HHOM Cly4ae Ha UCTUe.

Mexay TeMm cygamum He uccrnenoBarsncs BOMpoC O MakCUmasibHOW NPOU3BOACTBEHHON MOLLHOCTU ¢habpurku
B LieNIOM.

Mpn onpeneneHnnM obbeMa WCMOMNb30OBAHUS TOXOECTBEHHOrO TEXHUYECKOro peLleHus HeobxoamMmo
YUNTbIBaTb KPUTEPUI BO3MOXHOCTM peanusaunm 3Toro TEXHUYECKOro peLleHnsl BCEMU pecypcamu OTBETYMKA,
CYLLECTBOBABLUMMMW HA MOMEHT CO3aHus TaKkoro peLLeHunsi, Kak ecnm Bbl OHM BCe NCMOMb30Banuchk TOMbKO AN
BbIMyCKa M3Oenuii Ha ero OCHOBE.

Takum obpas3om, NpM HOBOM pPacCMOTPEHMM fena cydy Heobxooumo Mnpearniokutb CTOPOHaM peLunTb
BOMPOC O MNPOBEAEHMM HE3ABMCMMOWN CyneOHO-3KOHOMWYECKON 3KCNepTu3bl s onpeaeneHnst obbema
NCMONb30BaHNSA TEXHNYECKOrO PeLUEHNSs], TOXAECTBEHHOrO TEXHUYECKOMY PELLEHUIO UCTUa, NPUroTOBMNEHNs ANng
KOTOporo Gbinun coBepLueHbl habpukor A0 AaTbl NpuopuTeTa, NpUHMMas BO BHUMaHWe BCE SKOHOMUYECKUe
KpuTepum.

HayuyHble 1 nHble UcCnefoBaHns, He CBSI3aHHblE C HEMOCPeACTBEHHbIM BHEOPEHUEM B MPOM3BOACTBO
TEXHOSOrMM U3roTOBNEHMA MNpoaykTa (M3genvsl) unu npuMeHeHust crnocoba, He COCTaBnsiloT HeobXOoAMMOro
NPUroToBIIEHUA K NCNOJSTIb30BAHUIO TOXAECTBEHHOIO peLleHnd.

B cBs3M C 3TUM cya kaccauMOHHOW WHCTaHUMW MOCTaHOBMEHWE cyaa anennsuMOHHOW WHCTaHLUM
OTMEHW, AeNo HanpaBui Ha HOBOE PacCMOTPEHME B Cya NePBOV MHCTaHLIMU.

(MocTtaHoBneHne Cyaa no nHTennekTyanbHbIM npaeam oT 28 okTabpsa 2013 r. no geny N A44-6472/2012)

31. PaspaboTka NpOEKTHOW [OOKYMEHTauuW, B KOTOPOM WMCMOSIb30BaH KaXdbli MPU3HaAK M300peTeHus,
MOXET ObITb KBannduLmpoBaHa kak nCrnofb3oBaHUE M3006peTeHus.

denepanbHOe rocygapctBeHHoe OrogkeTHoe  obpasoBaTenbHoe — yypexaeHwe  obpatunocb B
apbuTpaxHbIN CyL C MCKOM K ODLLUECTBY C OrpaHUMYEeHHOW OTBETCTBEHHOCTbID O B3bICKaHUM YOLITKOB 3a
HEe3aKOHHOE MCMoSb30BaHNE N300peTEHNI.

OTkasbiBad B ygoBrneTBopeHun TpeboBaHWi, Cyd NEepBON WMHCTAHUMM MWCXOAWMIT U3 HeOgoKa3aHHOCTU
BO3HWKHOBEHUSI Y YYpEXOEeHUs YObITKOB, a Takke MNPUYNHHO-CNIEACTBEHHON CBA3W Mexay AeNCTBUMSMU
oblecTBa 1 BO3MOXHbIMM YobITkKamu yupexaeHusa. Cyg nocumtan, YTO M3roToBreHuMe OOLeCTBOM CMOPHON
NPOEKTHOW JOKYMEHTaLUun s CTPOMTENbCTBA 34aHUA HE MOXET OblTb MPU3HAHO BBEAEHMEM B TPaXKaaHCKUN
0060pOT nNpoAykTa, MW3rOTOBMIEHHOIO C  MCMOJSIb30BAaHMEM  3aMaTEHTOBAHHbIX  TEXHUYECKUX  PeLUEHMWI
(M306peTeHnit), MOCKOMbKY yKa3aHHble OEeWCTBUS MOryT ObiTb KBanvduUMpOBaHbl NULIb Kak MOArOTOBKa K
NCMNOMb30BaHWI0, YTO He SIBMSIETCHA HapyLLUEHNEM UCKITHOYMTENBHOMO NpaBa y4ypexaeHus.

Cypn anennsumoHHON MHCTaHUMM nocymTan owmnboyYHbIMM BbIBOALI Cyda NEPBOW MHCTaHUMM O TOM, 4TO
npv paspeLleHnn 3asiBNEHHOro crnopa crnefyeTt yuuTbiBaTb UCMNONb30BaHWE 3anaTeHTOBaHHbIX TEXHUYECKUX
peLueHun, ABASIOLWUXCS M306peTeHNsIMI, HENOCPEACTBEHHO NPU CTPOUTENBLCTBE 34aHMS.

CornacHo 4. 2 cT. 48 lpapgocTtpouTtenbHoro kogekca Poccuiickon ®epepaumun (pnanee - pK PO)
NpoeKTHasA AOKyMeHTaLuMs npeacTaBnseT cobon JOKYMeHTaLUMIO, CooepXKaLlylo MaTepuanbl B TEKCTOBON hopme
1 B BUZe KapT (CXeM) 1 onpeensitoLLyto apXMTEKTYpHbIe, YHKLUOHANbHO-TEXHOIIOMMYECKNE, KOHCTPYKTMBHbIE
N VHXEHEepHO-TEXHWYECKMe peweHnss ans  obecnedeHus CTPOUTENbCTBA, PEKOHCTPYKUMM OOBEKTOB
KanuTanbHOro CTpOMTENbCTBA, UX YAacTeN, KanMTanbHOro peMOHTa.

B cootBeTcTBUM co cT. 1350 K P® B kayecTBe n306peTeHnss oxpaHsaeTcs TEXHUYECKOE peLLeHne.

B npouecce BbINOMHEHUSI NMPOEKTHLIX pPaboT MOryT co3gaBaTbCsi HOBble OOBLEKTbI MHTENMEKTyanbHON
COBCTBEHHOCTW.

PaspaboTka NpoOeKTHOW AOKYMEHTaLMK1, B KOTOPOW UCMOMb30BaH KaxXabli NpU3HaK M300peTeHnsi, MoxeT
ObITb KBanMMMUUMPOBaHa KaK WUCMOMb3oBaHWe Wn300peTeHns (noctaHoeneHue [lpesmguyma Beicwero
ApbutpaxHoro Cyga Poccunckon ®egepauun ot 10 anpens 2012 r. no geny N 15339/11).

YpaosneTtBopsis 3asdBrneHHoe TpeboBaHue, cyd anennsiuMOHHOW WMHCTaHUMM pykoBoAacTBoBarncsd CT. 15,
1350 'K P® u 3aknioveHnem cynebHoM 3aKcnepTusbl, COrMacHO KOTOPOMY MPOEKT 30aHWUsi COO4EPXWUT LEeBSTb
NPV3HaKoB M30OPETEHNSA N OAMH SKBMBASEHTHBIN NPU3HaK (M3 OECATM), NpUBEAEHHbIE B HE3AaBMCMMOM MyHKTE
cofepxaiienca B nateHte dopmynbl 13obpeTeHusi, obnagaTenem WCKMIYUTENbHbIX MpaB Ha KoTopoe
ABNSETCH yupexaeHuve.

Cyg KaccaumMOHHON MHCTaHLMM OCTaBMWI B CUIE NOCTAHOBIEHME Cyaa anensaunoHHON MHCTaHUMK,
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(Oeno N A48-48/2012 ApbutpaxHoro cyaa Opnosckow obnactu)

Ill. MpaBa Ha cpeacTBa MHAMBUAYaNM3aLUmMn lPUONYECKMX NuL,
TOBapoOB, paboT, ycnyr u NnpeanpuaTnim

32. He3akoHHOe pa3MeLLeHMe HECKOSNbKMX pa3HbIX TOBAPHbIX 3HAKOB Ha OAHOM MaTepuanbHOM HOCUTENe
SIBNSETCA HapyLLUEeHNEM UCKITIYNTENBHbIX NPaB Ha Kaxdbl TOBAPHLIN 3HAK.

OO6LlecTBO C OrpaHWYeHHOW OTBETCTBEHHOCTbIO 00paTunocb B apOMTpaXkHbI Ccyd C  UCKOM K
WHAMBUOyanbHOMY npeanpuHMMaTtento o BabickaHuuM ¢ Hero 30 000 py6. KommeHcaumuM 3a HapylleHue
UCKMIOYNTENBHBIX MPaB Ha TPU TOBApHbIX 3Haka, pa3MeLLeHHbIX Ha peanu3oBaHHOM nNpeanpuHMMaTenem
ToBape (anbbome) 6e3 cornacusa npasoobnagarens.

PelwieHnem apbuTpaxKHOro cyga nepBon MHCTaHLUMKU, OCTaBNeHHbIM 6e3 M3MeHeHUsa apOuUTpaKHbIM Cy0M
anennsiLMoHHON UHCTaHUuN, TpeboBaHMA UCTUA YAOBNETBOPEHblI YACTUYHO, C MpeanpuUHUMAaTEns B MNOSb3y
obLecTBa C orpaHNUYeHHON OTBETCTBEHHOCTLIO B3bickaHo 10 000 py6. komneHcaumu. Mpu aTom cyabl MCXOAWIM
13 peanusaumm OoTBETYMKOM OLHOrO TOBapa, y4nun OOHOKPaTHbIN XapakTep HapyLUEHUs U OTCYTCTBME CBEOEHUN
0 paHee AOoMyLEeHHbIX OTBETYMKOM HapYLLEHUSIX.

ApBUTPaxHbIV Cya KacCaLMOHHOW MHCTaHUMWM OTMEHWN peLleHne apouTpaxHoro cyga nepBow MHCTaHUMK
WU nocTaHoBMeHne apbuTtpaxHoro cyaa anennauMOHHOM WHCTaHUMM B 4YacTu pasmepa KoMMeHcauuu,
yaoBreTBopun TpeboBaHust ucTua B NofIHOM obbeMe.

Mpu aTOM apOUTPaXKHbIN CyA KacCaLMOHHOM MHCTaHLMKM yKas3ar, YTO CyAbl, B3bICKMBAasi KOMMEHcauuio B
MUHMManbHOM pa3mMepe, He Yy4mnu, YTO KaXObli U3 Tpex TOBapHbIX 3HaKOB HABMISIETCS CaMOCTOSITENbHbIM
O0OBEKTOM MCKITHOYMTENBHbBIX MPaB, Noanexawmx 3awunre.

B cootBetctBUM c n. 3 cT. 1252 TK P® <1>, ecnn ogHM OEWCTBUMEM HapylleHbl MpaBa Ha HECKOSbKO
pe3ynbTaTtoB MHTENNEeKTyanbHOW AEATEeNbHOCTU UMM CPeACcTB UHAUBMAyanu3auuu, pasmMep KoMneHcauuu
onpeensieTca CyaoM 3a Kaxabli HenpaBOMEpPHO MUCMOMb3yeMblil pe3ynbTaT UHTENNeKTyanbHOW AeATenbHOCTU
W1 CPEACTBO MHAMBMAYaNM3aunn.

<1> MNyHkT 3 ctatbn 1252 'K PO npueegeH B pepakumm PegepanbHoro 3akoHa ot 12 mapta 2014 r. N
35-03.

PasmelleHe HeCKONbKUX TOBAPHLIX 3HAKOB HAa OAHOM MaTepuanbHOM HOCUTENe B 3TOM Crly4vae
ABNSETCA HAapYLUEHWEM WCKITHYUTENBHBLIX MpaB Ha Kaxabli TOBapHbIN 3HaK. B pesynbTate HenpaBUMbHOMO
NCYMCMNEHUSA KOMMEHCALUUN 3@ HE3aKOHHOE MCMONb30BaHWEe MpUHaANeXaliMx MCTLY TOBapHbIX 3HAKOB CyAbl
B3bICKanu KOMMEHCauMio 3a HapylleHMe WCKMIYUTENbHLIX MpaB B pasMepe HWKe Hu3wero npegena,
ycTaHoBneHHoro noan. 1 n. 4 ct. 1515 MK PO.

C y4eTOM N3NOXEHHOro C OTBETYMKA B NOMb3y UCTLIA NOANEXUT B3bICKAHMIO KOMNeHcaumsa B pa3mepe 30
000 py6. (mo 10 000 py6. 3a hakT HapYLLUEHUS UCKIIOYUTENBHbLIX NPaB Ha KaXdblA TOBAPHbLIN 3HaK).

(CynebHble aktbl no pgenam N A71-3897/2013, A14-7679/2013, A46-116/2014, A43-23328/2013,
noctaHosrneHue [lMpesnanyma BAC PP or 27 Hosi6pss 2012 r. N 9414/12; noctaHoBneHue Cyga no
MHTEeNnekTyanbHbIM npasam ot 5 aerycta 2014 r. N C01-525/2014 no geny N A50-16204/2013)

33. Ecnn 3awuuwaemble TOBapHble 3HaKM (DakTUYECKU SABMSIOTCS TPYnnon (Cepuern) 3HaKoB OOHOro
npaBoobnagartens, 3aBUCMMbIX APYr OT Apyra, CBsi3aHHbIX Mexay cobol Hanuinem OfHOro M TOro Xe
OOMWHMPYIOLLIETO CITOBECHOIO UMM N306pa3nTeNbHOro 3aNeMeHTa, UMelLwnx (OHETUYECKOE N CEeMaHTUYecKoe
CXOACTBO, @ TaKKe HECYLLLECTBEHHbIE rpacmnyeckme OTIMYMS, HE U3MEHSIIOLLME CYLLUHOCTb TOBApPHbIX 3HAKOB, TO
HapyLleHVe NpaB Ha HECKOJbKO Takmx TOBapHbIX 3HAKOB NpeacTaBnseT cobon 0gHO HapyLLeHue.

OO6LLeCcTBO C OrpaHNYEHHON OTBETCTBEHHOCTBLIO 0OPATMIIOCH B apOUTPaXHbIA Cyd C UCKOM K KOMNaHum o
B3bickaHun ¢ Hee 840 000 py6. komneHcauum 3a He3akOHHOEe WCMOoNb3oBaHWe [OBYX TOBAPHbIX 3HAKOB,
pasMmellleHHbIX Ha 9TUMKeTKax BBEe3eHHOW Ha TeppuTtoputo Poccurckon ®epepauum npoaykumm. Pacuet
KOMMeHcaunm npousBoauricad UCTUOM Ha oOcHoBaHuu nogn. 2 n. 4 cr. 1515 TKP® B gBykpaTHOM pasmepe
CTOMMOCTW TOBapOB, Ha KOTOPbIX HE3aKOHHO pa3MeLLiEH TOBAPHbIN 3HaK.

ApOunTpaxHbI Cyd NepBON UHCTaHUUM UCKOBble TpeboBaHMA ncTua yOOBNETBOPUI B MOJSIHOM OObeme.
Paspeluas Bonpoc o pasmepe nognexaiyen B3bICKaHNIO KOMNEHCaUun, Cyg UCXoaun u3 Toro, YTOo OTBETYMKOM
ObINIO OONYLEHO HapyLlUeHUEe WUCKIIYUTENbHbIX MpaB UCTLA Ha [Ba TOBapHbIX 3Haka, MNO3TOMY B3biCKan
KOMMeHcaumo hakTM4eckn B pasMmepe YeTbipexkpaTHOM CTOMMOCTU KOHTpad)akTHOro ToBapa.

OTmeHsia pelleHMe apOuTpaxHOro cyda NepBOM MHCTAHUMM B 4YacTM pasMepa KOMMeHcauumu,
apbuTpaxkHbIN cyd anennsiuMoHHON NHCTaHUMK yKasar, YTo 3alluliaeMble TOBapHbIe 3Hakn mctua dakTmyeckm
ABNSATCA rPynnow (cepmen) 3HakoB O4HOro npasoobnagaTensi, KOTOpble 3aBUCMMbI Pyl OT Apyra, CBSA3aHbl
mMexgy cobon HanMYnem O4HOTO M TOrO XXe AOMUHUPYIOLLEro CIIOBECHOMO 3fieMeHTa, MMelT (hOHEeTUYecKoe U
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ceMaHTU4YecKoe CXOACTBO, @ TaKkKe HecCylleCTBEHHble rpadmyeckme OTNUYUS, HE U3MEHSIIoLMe CYLHOCTb
TOBapHbIX 3HAKOB.

C y4yeTOoM 3TOro MapKvMpoBKa (3TMKETKa) Kagon eauHuubl BBe3eHHOM B Poccuiickyto Pepgepauuio
NPOAYKUUM HapyLlaeT npaBa UCTua Ha NpuHagnexawue emMy ABa 3aBMCMMbIX TOBapHbIX 3Haka OOHOBPEMEHHO,
HO KONMMYeCTBO KOHTpadaKTHOro ToBapa npv 3TOM He yBenumumMBaeTcsi BABOE. [TOCKONbKY KOMNaHUs BBe3na Ha
Tepputopuio Poccuinckon Pegepaumm M BBena B rPax4aHCKUn 0BOPOT  KOHTpadhaKTHYH  MpogyKumio
ctoumocTbto 210 000 py6., TO ucxogs M3 OBYKPATHOW CTOMMOCTM BBE3EHHOW KOHTpadakTHOM npoayKumm
KoMneHcaums morna obiTb B3bickaHa B cymme 420 000 py6.

(MoctaHoBnenne lMpesnguyma BAC PO ot 26 umoHa 2012 r. N 2384/12; noctaHoBneHne Cyga no
WHTEeNnekTyanbHbIM NpaBam oT 9 anpens 2014 r. no geny N A40-40634/2012)

34. HesakoHHOE 1CMnonb3oBaHWe TOBApHOro 3Haka MoCpeAcTBOM peanu3auuu ToBapa, VMUTUPYIOLLEro
TOBapHbIN 3HaK, ABNAETCA HapyLUEHUEM UCKIIOYUTENBHBIX NPaB Ha TakoW TOBAPHbLIA 3HaK.

KomnaHnsa obpaTtvnacb B apOWUTpaxHbi Cyd C WCKOM K WHOMBUAyanbHOMY MpeanpvHUMaTrento o
B3bickaHuy 10 000 py6. KOMNeHcaumm 3a HapyLleHne NpaB Ha TOBapHbIM 3HaK. B 0OOCHOBaHWe 3asiBIIEHHbIX
TpeboBaHWIN KOMMNaHWs yKasana, YTo B XOA4e 3aKymnku Y oTBeTYMKa NnpuobpeTeH ToBap - UrpyLuKa, UMMTupytoLias
nsobpaxeHve nepcoHaxa MYMbTUMNIIMKALNOHHOIO cepuana. OaHHbI nepcoHax AaBnseTcs
3aperncTpupoBaHHbLIM TOBApPHbLIM 3HaKOM MCTLa.

ApOuTpaxHbli Ccyd YCTaHOBWM, 4YTO nNpaBoobnagatens He nepegaBan OTBETYMKY MpaBa Ha
Mcrnonb3oBaHMe TOBapHOro 3Haka. PakT HapyLLIeHWUs OTBETYMKOM UCKITHOUMTENBHOrO Npasa uctua B pesynbraTe
peanusauum 6e3 cornacus npasoobnagaTtens ToBapa - WIPYLWKW - NOATBEPXOAeTcA NpPeAcTaBreHHbIMU B
mMaTepuansl Aena gokasartenbcTBamu (BMOEO3anuCbio peanusauMu ToBapa B TOProBOM TOYKE OTBETYMKA,
TOBapHbIM YEKOM, MpUOBpPETEHHLIM TOBApOM, MPUOBLIEHHBIM K MaTtepuanam pfena). [lpu Bu3yanbHOM
CpaBHEHWUW UTPYLLIKM U NEPCOHaxa, SBNAILLErocs TOBapHbLIM 3HaKOM UCTLA, YCTAHOBNEHO UX CXOACTBO.

Ha ocHoBaHuu n. 4 cT. 1515 'K P® 3a He3akoHHOE UCMOSb30BaHWE TOBApPHOro 3Haka npaBoobnagarternb
BnpaBe TpeboBaTb OT HapyLUUTENs BbinfaTbl KOMNEHcauum.

C y4eTOM M3N0OXeHHOro cya TpeboBaHWs NcTua YAOBNETBOPWI U B3bICKan C OTBETYMKA KOMMEHCauuio B
pasamepe 10 000 py6. 3a HapylleHMEe WCKNIYUTENBHOTO MpaBa WCTUA, BbIPA3UBLUEECS B HE3aKOHHOM
MCMNonb30BaHWM NpyMHagnexalwero eMy ToBapHoOro 3Haka.

(Oena N A19-3657/2014, A56-52922/2013; noctaHoBrneHne Cyaa no MHTennekTyanbHbIM npasaMm ot 15
okT6ps 2014 r. no geny N A76-1534/2014, noctaHoBneHue Cyaa no MHTennekTyanbHbIM NpaBam oT 26 mapTa
2015 . no peny N A76-1541/2014)

35. MNpun onpegeneHun pasmepa nofgnexawien B3bICKAHUIO KOMMeHcauuu Cyd He BrApaBe MO CBOEWN
MHUUMATMBE U3MEHATb BN KOMMNEHcaumm, U3bpaHHbIi npaBoobnagarenem.

OTkpbITOE aKkunoHepHoe o06LWecTBO ob6paTMnocb B apbUTpaxHbIA Cyg C  WCKOM K  3aKpbITOMY
aKUMOHEPHOMY OOLLECTBY O B3bICKAHUMW KOMMEHCALMM 3a HE3aKOHHOE WCMOMb30BaHWE KOMOWHMPOBAHHOIO
ToBapHoro 3Haka. [lpu pacuyeTe KOMMeHcauuuM WUCTELL WCXOO4MIT W3 [BYKpaTHOro pasmepa CTOMMOCTU
KOHTpadaKTHbIX TOBApOB, MPOM3BEAEHHbIX U peanmM3oBaHHbIX OTBETYMKOM (noan. 2 n. 4 cT. 1515 MK PO).

ApOUTpaxHbI Cyq NepBOM MHCTaHLUMN WMCKOBble TpeboBaHUSA yOOBMETBOPWMIT B 4acTW B3bICKAHUSA MATU
MUNMOHOB pybnein. [NocTaHoBNeHMEM cyaa anennsauMoHHOM MHCTaHLUMK pelueHne ocTaeneHo B cune. Cyabl
nocyMtanu, 4YTO B [aHHOM Cfny4Yae CyMMa KOMMEHCaLMuM He MoANeXuT WCYUCNEHU0 MO  npasunam,
ycTaHoBMeHHbIM noan. 2 n. 4 ct. 1515 K P®, Tak kak Ha Nnpon3BeeHHbIX TOBapax HE3aKoOHHO pasMmelleH He
caM TOBapHbIM 3HaK, a CXOOHOE C HUM 0603HadeHune. B cBa3n ¢ aTum cyabl npumennnu nogn. 1 n. 4 ct. 1515 TK
P® v B3bickanu koMNeHcaLuio B MakCMarnbHOM pa3mepe.

Kak yctaHoBneHO cygamu 1 NnoaTBepXgaeTca maTtepuanamu gena, OTKpbITOe akuuMoHepHoe o6LecTBo
saBnsieTca npaesoobrnagateneM KOMOWHMPOBAHHOrO TOBAPHOrO 3Haka, OXPaHAEMOro CBUOETENbCTBOM
Poccuiickon depepaumm. Cygamm yCcTaHOBNEHO WM OTBETYMKOM He OcnapuBanocb, 4To o6WecTBO C
OorpaHu4eHHon oTBeTcTBeHHocTb B 2011 - 2012 rr. npov3BOAMNIO W BBOAWMO B rpaxaaHckui obopoT
OOHOPOLHbIE TOBApbI, yNakOBKa KOTOPbIX MMEea aHanornyHoe LBETOBOE peLLEHME N N300paxeHme.

Cyn kaccauMOHHOM WMHCTaHUUM OTMEHWS pelleHne cyaa MepBOM WMHCTaHUMM M MOCTaHOBMEHWE cyaa
anennsiLMoHHON UHCTaHLUUN U NPUHAN HOBOE peLueHne 06 yaOoBNeTBOPEHMUN NCKa MO CNeaylowmM OCHOBaHUSIM.
HapyweHnem MWCKMIOUMTENBHOrO MNpaBa BRagenbla TOBApHOrO 3Haka MpPU3HAeTCa  UCNOSib30BaHUe
(pa3meLLeHue Ha ToBape UK ynakoBKe) He TONbKO TOXAECTBEHHOrO TOBAPHOIO 3HaKa, HO U CXOAHOro € HAM [0
cTeneHu cmelleHnsa obosHadenus (n. 3 ct. 1484, n. 3 ct. 1515 TK PO).

IMyHkTOM 4 cT. 1515 K P® npegycmoTpeHbl Ba TUNa KOMMNeHcauum, B paBHOW Mepe NPUMEHUMbIX Mpu
HapyLUEHMN UCKMIOYNTENBHOIO MpaBa Ha TOBapHbIA 3Hak, M nNpaBoobnagaTens BrpaBe caenatb BbiGop no
cobCTBEHHOMY YCMOTpeHuto. [10aToMy pa3mellieHne Ha KoHTpadakTHbIX ToBapax OOO03HayeHus, CXOOHOro OO0
CTENeHn CMeLLEeHNs: C TOBApHbIM 3HAKOM MCTLA, MO3BONSAET NpaBoobnagatento Nno cBoeMmy Bbibopy TpeboBaTb
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B3bICKaHUSA KOMMEHcauuM B pa3mepe, npegycMoTpeHHom nogn. 1 nmnbo 2 n. 4 ct. 1515 TK PP, B Tom uncne B
OBYKpPaTHOM pa3Mepe CTOMMOCTM [aHHOro toBapa. [pyM 9TOM BMA KOMMEHCAUUW HE MOXET ObiTb M3MEHEH
CydOM MO CBOEW MHMUuMaTvMBe, 3TO MOXET cAaenaTb TONbko npaBoobnagartens (McTel) [0 MNPUHATUAS MO
CYLLECTBY peLleHUs CyaoM NePBON UHCTaHUUN.

(MocTtaHoBnenne Cyaa no nHTennektyansHbiM npasam ot 23 anpensa 2014 r. N C01-193/2014 no geny N
A45-9775/2013; anennsaunoHHoe onpeaeneHne MockoBckoro ropogckoro cyaa ot 26 asrycta 2014 r. no geny N
33-39960)

36. KomneHcaumsi B cootBeTcTBUM € nogn. 1 n. 4 ct. 1515 TKP® (o1 10 Thic. g0 5 MnH pyb.) 3a
HEe3aKOHHOE MCMoNb30BaHNe TOBAPHOrO 3Haka Mpu BBeAeHUM B OOOPOT TOBApOB B3bICKMBAETCH 3a KaxAblM
cnydan Hapywenusa. [pu 9TOM OAHMM CriyYaem HapyleHust SBNSETCA OAHa caernka Kynnu-npogau
(ocbopMneHHas 0 gHUM YEKOM) HE3ABMCMMO OT KONMYECTBA NPOAaHHbIX TOBApOB, Ha KOTOPbIE HaHEeCeH OAMH U
TOT Xe TOBapHbIN 3HaK, MO0 HECKOMBKO nocrieoBaTerNbHbIX CAENOK Kynnu-npogaxun TtoBapa (0OpPMIEHHbIX
OTAENbHBIMU YEKamM).

OO6LecTBO C OrpaHWYEHHOW OTBETCTBEHHOCTbIO 00paTunocb B apOWMTpaXkHbI Ccyd C  UCKOM K
WHAVMBUOYyanbHOMY NpeanpuHMMaTenNto O B3bICKAHMN KOMNEHCALMMN 3@ HapyLLUEHWe UCKIIOYMTENbHOrO npaBa Ha
TOBapHbIN 3HaK, Bblpa3MBLUEECA B HE3AaKOHHOM MCMOMb30BaHMM TOBAPHOrO 3HaKa Npu BBELEHUM TOBapoB B
obopoT.

B xone paccmoTpeHus fiena yCTaHOBMEHO, YTO NpeanpuHMaTtens npoaan HOCKU B KONUYecTBe NATY nap,
KONMroTKM B KONUYECTBE TPEX Nap M OOHY LIAMKy, NPy 3TOM Ha KaXAbl TOBap HE3aKOHHO HAHEeCEeH TOBapHbIN
3Hak uctua. Kynns-npogaxa toBapa ooopmiieHa OgHUM YEKOM.

Cypn nepBoW MHCTaHUMKM nocymTan, YTo npogaxa ToBapa SBMASeTCH Cly4YaeM MCNofb30BaHNS HE3aBUCUMO
OT KONnn4yecTBa NpoAaHHbIX MatepuarnbHbix HocuTenen (npasuno "ogHoro yeka"). CrnegoBaTenbHO, npogaxa
OLHOBPEMEHHO HECKOMNbKNX eauHUL, ToBapa (OOWHAKOBOrO WM PasHOro), Ha KOTOPbIA HE3aKOHHO HaHeceH
TOBapHbIM 3HaK, Kak M npojaxa OA4HOW efuHUUbl TOBapa, COCTaBndeT OAHO HapyleHue. Mcxoasa us Bcex
obcToATENBLCTB Aena, cya B3bickan KoMmneHcaumio B pa3mepe 10 000 py6.

Cyn anennsunoHHON UHCTaHUUN N3MEHUI peLleHe apbuTpaxkHOro cyaa NepBon MHCTaHUMKW, MocyuTas,
YTO KOMMEHCaLUWsi NOAMNEXMNT B3bICKaHUIO 3a KaXKAbI BUA TOBapa, MapKMPOBaHHOIO OOHVMM M TEM e TOBapHbIM
3HakoM. B cBs3mn ¢ atum cyg B3bickan 30 000 py6.: no 10 000 py6. 3a kaxadbin BUA NPOAAHHOrO ToBapa (HOCKM,
KOMNroTku, warka).

Cya kaccauMOHHOW MHCTaHUUKM NOCTaHOBMEHME cyda anennsuMOHHOW WHCTaHUUW OTMEHWUI, pelleHune
cyda nepBON UHCTaHLUM OCTaBWi B CUIE MO CNeayoLw MM OCHOBaHUsM. KoMneHcaums B COOTBETCTBUM C MOAM.
1n.4 ct. 1515TKP® (o1 10 Thic. 40 5 MNH py6.) 3a He3aKOHHOE WCMONb30BaHME TOBAPHOrO 3Haka Mpu
BBeJEeHMM B OOOpPOT TOBApOB B3bICKMBAETCA 3a KaXAbl criydyam HapyweHusd. [py aToM ogHMM chyyYaem
HapyLLIeHWs ABMSIETCS O4HA CAENKa Kynnu-npoaaxu (oopmneHHass OAHMM YEKOM) HE3aBUCUMO OT KOonn4yecTBa
npodaHHbIX TOBApOB U B1Aa TOBAPOB, HA KOTOPbIE HAHECEH OAWH U TOT XXe TOBapHbIA 3HaK.

(MoctaHoBneHne Cyaa noO uWHTennekTyanbHbiM npaBam oT 16 eBpana 2015 r. no geny N
A32-3419/2014)

37. MNpw BbISIBNEHWM CXOACTBA OO CTENEHW CMELUEHMSI WCMOMNb3yeMOro OTBETYMKOM O0O03HayeHus C
TOBapHbIM 3HaKoOM MCTLUa Yy4duTbiBaeTcs obLuliee BrnedatrieHve, KOTOpoe Mpou3BOASAT 3TM 00oO3HadeHue U
TOBapHbIM 3HaK (BKMNoYas HeoxpaHaeMble aNeMeHTbI) B LeNIOM Ha cpedHero notpebutens COOTBETCTBYHOLLMX
TOBapoB uUnu ycnyr. Bmecte ¢ TeM MCNONb3OBaHWE WCKMIOYMTENBbHO HEOXpaHSeMbIX 3NeMEHTOB TOBapHOro
3HaKa He MOXeT ObITb NPU3HAHO HapPYLUEHNEM.

paxxgaHvH, asnsowmMncs obragaTeneMm MCKIOYMTENBbHOMO npaBa Ha KOMOWHWPOBAHHBIA TOBAapHbIN
3Hak, coaepxalinn crioBecHoe ob6o3HaveHne "ApPutyanCepsuc", obpatuncsa B apouTpaxHbi cyd ¢ uckom K O.
O NpeKpaweHUn HENpPaBOMEPHOrO MCMOMb30BaHWS NPUHAASEXALlero emMy TOBApHOro 3Haka, coep)kallero
cnosecHoe obosHaveHune "Putyan Cepsuc”, B 0603Ha4eHUn noxopoHHoro goma "Putyan Cepsuc” ¢ yganeHvem
CMOPHOTO CITIOBECHOTO 3fIEMEHTA C MaTepuMasoB, KOTOPbIMU CONPOBOXAAETCA BLINOMHEHNE paboT M oOkalaHue
yCnyr, B TOM Y1Crie C JOKYMEHTaUUN, peKknambl, BbIBECOK, aBTOTPAHCMOPTHLIX CPEACTB.

YpooBneTBopsas 3asdBrieHHble TpeboBaHus, Ccyg MEepBOM  WMHCTAHUMM  UCXOAUIT W3 TOro, u4TO
npeanpvHMMaTteny OkKasbiBaloT OOHOpPOAHbIE YycryrM, a obo3HaveHue "Putyan Cepsuc", wncnonb3yemoe
OTBETYMKOM, CXOAHO A0 CTEMEHN CMELLEHNS] C TOBAPHbIM 3HAKOM MCTLA, YTO CBMAETENbCTBYET O HapyLUEHUU
€ro UCKNIYNTENBLHOro npasa.

OTMeHs pelleHne 1 oTKkasbiBas B UCKe, Cya anennsunoHHONW MHCTaHumMn pykosoacTeoBancs cT. 1483 K
P® w»n npusHan HegoKasaHHbIM HapyLlEeHVWE WCKMYUTENbHBLIX MpaB MCTUA, MOCKOSBbKY WCMONb3yeMble
OTBETYMKOM crnoBsa "putyan” u "cepBuc" ABNAIOTCSA HEOXPaAHAEMbIMU 3fIEMEHTaMU TOBApHOro 3Haka, No3ToMy
OTBETYMK BMpaBe WCMONb30BaTb YyKasaHHble CroBa Afs MHOUBMAyanu3aumvM CBOEW MpeanpuHUMaTerbCKoN
0eATenbHOCTMW.
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OTMeHssa nocTaHoBMEHME cyaa anennsuynoHHOM NHCTaHUMK U Hanpaendas Aeno Ha HOBOe pacCMOTpPEHME,
Cy[ KacCaLMOHHON WMHCTaHUMWM yKasan Ha HeOoOXOAMMOCTb OLEHKU U UCCNedoBaHWsi CXOACTBA OO CTEMNeHM
CMeLleHMsT OBYX CIOBECHbIX 0003Ha4YeHUN, MPUMEHSIEMbIX CTOPOHaMyW B OTHOLUEHWM OOHOPOOHOro BWAa
OEesATeNbHOCTN Ha OOHOW TEPPUTOPUM, C TOYKN 3PEHUss X rpadou4eckoro MU BM3yarbHOMO CXOACTBA, a Takke
HaNU4Ms QOMMHUPYIOLLEro reMeHTa.

CynebHas konneruns no akoHoMuyeckum crnopam BepxosHoro Cyaa Poccuinckon ®enepaumn ¢ BbiIBogaMu
cyfa KaccalMOHHOW MHCTaHLMK He cornacunach, NOCTaHOBIEHUE cyAa KaCCauWOHHOW WMHCTaHUMM OTMEeHMna,
OCTaBMB B CuIle MOCTAHOBIEHME Cyaa anenmnsiLMoHHON NHCTaHLUNN.

Cyabl ycTaHOBUINK, YTO CrioBeCHble anemMeHThl "Putyan” n "Cepsuc" ncnonb3yotcs OTAENbHO OT ApYrnx
n300pasnTenbHbIX AIEMEHTOB TOBAPHOTO 3HAKa U ABNATCS OBLWENPUHATLIMU MOHATUAMW.

BmecTe ¢ TeM ncnonb3oBaHWe ApyrumMu nvuaMm CrioBecHbIXx anemeHtoB "Putyan” u "CepBuc", B ToMm
yucne Ans MHaMBUAyanusauuu npeanpuHUMaTensCkon AeATenbHOCTU, B CUNy 3akoHa B MboMm cnyvyae He
MOXET npu3HaBaTbCs HapyLleHUWEM WCKNIOYMTENbHbBIX MpaB, MOCKOMbKY 9TWM CrOBECHble 3MeMeHTbl B
KOMOVHMPOBAHHOM TOBApHOM 3Hake He 06riagatoT NpuaHakaMm 0XpaHOCNoCOBHOCTM.

Mpu paHHbIX OOCTOATENLCTBAX YKa3aHUA Ccyda KacCauMOHHOW MHCTaHUMM Ha HeobXoAMMOCTb
nccrnegoBaHus CxoAcTBa OO CTEMEHW CMELLeHWs OBYX CIOBECHbIX 0O03HayeHWr He OCHOBaHbl Ha HOpMax
npaea, MOCKOSMbKY HEOXpaHAEeMble SMEeMEHTbl TOBApPHOMO 3Haka He MOryT SBMATbCA OCHOBAHWEM,
onpefensowmMM Hanmume unu OTCYTCTBUE CXOACTBA A0 CTENeHU CMeLleHWss TOBapHOro 3Haka, WU
obycnaBnuBaTh Yrpo3y UX CMELLEHUS NOTPebuTensamu.

Mpu BbIABNEHNM CXOACTBA A0 CTENEHW CMELLEHMS NCMOSNb3yEeMOro OTBETYMKOM 0603HA4YEHUSA C TOBAPHBIM
3HaKOM MCTLa y4uTbIBaeTcs o6Llee BNeyaTneHne, KoTopoe npousBogdT 3TM 00O3HayYeHMe U TOBapHbIA 3HaK
(BKMOYasi HeEOXpaHsieMble 3reMeHTbl) B LEernoM Ha cpegHero notpebutens COOTBETCTBYHOLUMX TOBapoB MIU
ycnyr. BmecTe ¢ TeM nCnonb3oBaHWE UCKMOUYUTENBHO HEOXPAHSAEMbIX 3IEMEHTOB TOBAPHOIO 3HaKa HE MOXeT
ObITb NPU3HAHO HapyLUEHNEM.

(OnpepeneHue CypeGHon konnermv no 3KOHOMUYeckuMm cropam BepxosHoro Cyga Poccuiickon
®epepaumm ot 12 gekabps 2014 r. N 301-03C14-1129)

[locpouHoe npekpalleHne NpaBoBoi OXpaHbl TOBAPHOTO 3HaKa

38. [Ina uenen npuMmeHeHWs nonoxeHun ct. 1486 K P® yunthiBaeTca He noboe Mcrnonb3oBaHue
TOBapHOro 3Haka npaBoobnagaTenem, a fullb COBEPLUEHNE AENCTBUIA, NPEAYCMOTPEHHBIX N. 2 cT. 1484 MK PO,
HenocpeACcTBEHHO CBSA3aHHbIX C BBEAEHNEM TOBapa B rpakaaHCckun obopor.

OO6LLEeCTBO C OrpaHNYEHHON OTBETCTBEHHOCTBLIO 0OPATMIIOCh C MCKOM K Mpeanpuatuio ¢ TpeboBaHvem O
OOCPOYHOM MpeKpaLLeHnn NpaBoOBOM OXpaHbl TOBAPHOIo 3Haka, CCbINasiCb Ha HaNM4yne 3auHTEPEeCOBaHHOCTU B
MCMOMb30BaHWM CMOpPHOrO 0bBO3HaYeHuss, a Takke Ha OTCYTCTBME [OKa3aTernbCTB €ro UCrnonb30BaHus
npaesoobnagartenem.

Cyo nepBoOv MHCTaHUMU B yOOBNETBOPEHUM MCKA OTKas3an 4aCTMYHO CO CChINIKOM Ha MCMNoMb3oBaHWe
OTBETYMKOM TOBApPHOrO 3HaKa Ha LOKYMEHTaLun, CBA3aHHOW C BBEAEHUEM TOBApPOB B rpagaHckuii obopoT, B
NpeanoXeHnsx o Npogaxke ToBapos. [1pu 3TOM Cy4 UCXOAMIT U3 MpeacTaBfeHHOro OTBETYMKOM [OroBopa Ha
NPOM3BOACTBO MNPOAYKLMKN, 3aKMOYEHHOIO C MHbIM OOLLECTBOM, a TakkKe HakmagHbIX, NoATBepXAaroLwmnx
nocTtaBKy ToBapa npousBoguTenem npasoobnagatento. B c¢BA3M C aTum cyg nocuntan [oKasaHHbIM
ncnonb3oBaHWe npasoobnagaTenem cnopHOro o6o3HavyeHus.

Cya kaccauMOHHOW MHCTaHUUK pelleHre cyaa NnepBor MHCTaHUMWU OTMEHUIT U OTNpaBun eno Ha HoBoOe
paccmoTpeHue. py 3TOM cya OTMETWs, 4YTO [JOroBOp MNOCTaBKM W HaknagHble MOATBEPXOAT JULWb
NpoM3BOACTBO TOBapa TpeTbMM JIMUOM W €ro nepedadyy npaBoobnagjaTento, HO He MNOATBepXAaloT
ncnonb3oBaHNE TOBApHOro 3Haka ero npasoobnagatenem ans uenewn ct. 1486 MK PO. N3rotoBneHne ToBapa C
HaHeCeHMeM Ha Hero TOBapHOro 3Haka SBMSeTCA NUCMONb30BaHMEM TOBAPHOMO 3HaKa B CMbICIE MOMOXEHWN CT.
1484 TK P®. BmecTte ¢ TeM He noboe ncnonb3oBaHWe TOBAPHOIO 3HaKa YYWUTbiIBaeTCd B LensxX NpUMeHeHUs
nonoxeHunn c1. 1486 MK PO, a nuwb coseplieHMe [EeNCTBUA, MpedyCMOTPeHHbIX n. 2 cT. 1484 K PO,
HenocpeACcTBEHHO CBSA3aHHbIX C BBEAEHNEM TOBapa B rpakgaHCckuin o6opor.

Cynom nepBoW MHCTaHLUMK He NccriegoBarics BONpocC O AanbHewnwen cyabbe NpoM3BeaeHHON NpoayKumm,
BBELEHMUN ee B rpaxxaaHCckmin o6opoT n goseaeHmn go notpebutensa. Mexay tem B cuny n. 2 ct. 1486 un. 2 cT.
1484 TK P® ycraHoBneHne aTux o6CTOATENBCTB MMEET CYLLIECTBEHHOE 3HAYEHNE AN pacCMOTPEHUs gena.

(MocTtaHoBneHwne ot 20 dhespansa 2015 r. no geny N CUMM-655/2014)

39. HocpoyHoe npekpalleHve MNpaBOBOW OXpaHbl TOBAPHOIO 3Haka B CBA3M C  HEWCMONb30BaHMEM
O3Ha4aeT NpeKpalleHne UCKINIYUTENBHOrO NpaBa Ha TOBapHbI 3HaK Ha byayulee Bpems (Nn. 4 cT. 1486 K PO),
noatomy TpeboBaHna npaBoobnagaTens O 3awWMTe WCKMKYUTENBHOIO nNpaBa, npeabsBrAEHHble A0
npekpaLleHnsi NPaBOBOW OXpaHbl TOBAPHOIo 3HaKa, NoanexaT yAOBMETBOPEHMIO.
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OG6LLEeCTBO C OrpaHNYEHHON OTBETCTBEHHOCTBLIO 0OPATMIIOCh B apOUTPaXKHbIN Cya C UCKOM K KOMMaHWM O
B3bICKaHUM komneHcaummn B pa3mepe 2 000 000 py6. 3a HeE3aKOHHOE NCMONb30BaHME TOBAPHOMO 3HaKa.

KomnaHusa Bo3paxana npoTuB yAoOBNeTBoOpeHust TpeboBaHus 06LlecTBa, CCbiNasicb Ha BCTYNUBLUMA B
cuny cyaebHbIn akT apOuTpaxkHOro cyaa 0 JOCPOYHOM MpeKpaLLeHUn NpaBoBOM OXpaHbl TOBAPHOMO 3Haka.

B xoge paccmoTpeHust gena cyqoM YCTaHOBMEHO, YTO OTBETYMK MCMONb30Banl TOBApHbIA 3HaK, CXOAHLIN
[0 CTeneHn CMeLLeHMs C TOBapHbIM 3HAKOM UCTLA, A1 MapKUPOBKN OAHOPOAHbLIX TOBAPOB, Ha AOKYMeHTauuu,
CBSI3aHHOW C BBEAEHUEM 3TUX TOBAPOB B rpaXaaHCKMin 0bopoT, B NPeAnoXeHusix o npogaxe ToBapoB. Cyn
TakkKe YCTaHOBMWIT, YTO BCTYMMBLUMM B 3aKOHHYIO CuUiy cygebHbIM akToM apOuTpaKHOro cyda npekpaiieHa
npaBoBas OXpaHa TOBApPHOroO 3Haka uUcTua BBUAY €ro HEUCMNONb30BaHUs B TeyeHne bonee yem Tpex net. [lpwu
3TOM JENCTBUS OTBETYMKA MO WCMOMb30BaHMIO CMOPHOTO 0003HayYeHMs B OTHOLUEHMU OAHOPOAHbIX TOBapoB
ObINIM COBEPLLEHBI B MEPUOS, B TEYEHNE KOTOPOrO COMMTacHO PELLIEHMIO Cyaa UCTeL, HEe UCMOoNb30oBarl TOBApPHbLIN
3Hak, YTO MOBMEKIO AOCPOYHOE NMpekpaLleHne ero NpaBoBOM OXPaHsbI.

Cya nepBoOW MHCTaHLMKM NocyMUTan, YTo NpekpalleHue NpaBoBON OXpaHbl TOBApPHOro 3Haka BrieyeT OTkas B
yOoBreTBOpeHMn TpeboBaHusA npaBoobnagarens o B3biCKaHMM KOMMNEHCaLMK, 1 OTKasarn B UCKe.

Cyn anennsiuMoOHHOW WHCTaHUMKM OCTaBWil pelleHWe cyda NepBOW MHCTaHUMM B CuIe, ykasaB, 4To
npegbsaBneHve npasoobnagaTenem TpeboBaHMA O 3aliMTe WCKYUTENBHOIO NpaBa Ha TOBApHbIA 3HaK,
KOTOPbIN HE UCNONBb3YETCHA UM B TEYEHUE ANUTENBHOIO BpEMEHU, ABNAeTCa 3noynotpedbneHmem npasom (cT. 10
K P®) n Bneyet oTkas B cyaebHon 3awmre B cootBeTcTBUM C N. 2 ¢T. 10 K PO.

Cyn KaccauMOHHOW WHCTaHUMW pelleHne cyda nepBoM WHCTaHUMM UM NOCTaHOBMeHWe cyaa
anennsiLMoHHON WMHCTaHUUM OTMEHWN, MPUHSN HOBOE pelleHve o6 ygoBneTBopeHwuu ucka. MNpu aTom cyq
KacCaLMOHHOM MHCTaHLMn ncxoamn n3 cnegyrowero. lNpekpalleHve NpaBOBOW OXpaHbl TOBApHOro 3Haka Mo
OCHOBaHusM, ykasdaHHbIM B CT. 1514 K P® (B TOM 4ncne u BBMAY €ro HEMCNOb30BaHWUS npaBoobnagarenem),
O3Ha4YaeT npeKpalleHne WCKNIYMTENbHOro npaBa Ha Oyayuiee Bpems. [Jo 3TOro MOMEHTa nuuy, Ha UMS
KOTOPOro 3aperncTpupoBaH TOBapHbIV 3HaK, He MOXeT ObiTb OTkasaHo B ero 3awwuTte. [loatomy TpeboBaHus
npaBoobnagaTtenss O 3aWuTe UCKIOYUTENBHOrO MpaBa, MNPeAbsiBlIEHHbIE B CBA3M C  HapyLUeHWEM,
COBEpPLUEHHbIM 40 NPeKpaLLeHNsi NPaBOBOWN OXpaHbl TOBAPHOIo 3Haka, nognexart yAoBNeTBopeHuto. [lencteus
npaBoobnagaTens no 3alnTe UCKMIOYUTENBHOMO NMpaBa He SABMSITCA B AaHHOM criyyae 3noynotpebneHvem
npaBoM, MOCKOMbKY COBepLUEHbl A0 obpalleHns KoMnaHun B ¢y ¢ TpeboBaHMeM O AOCPOYHOM MpeKpalleHum
NpaBoOBOW OXPaHbl.

(PewweHune ApbutpaxHoro cyna Hosocnbupckon obnactu ot 20 mapta 2015 r. no geny N A45-4302/2013
Cc ydyetoM noctaHoBneHus [lpesvanyma Cyga no uHTennekTyanbHbiM npaBam oT 2 c¢eBpanda 2015 r. N
C01-1281/2014 no geny N CUIM-539/2014)

40. lMogava mncTuom 3asBkM B PocnaTeHT Ha perucTtpaumio TOBaApHOro 3Haka WM CXOAHOr0 C  HUM
TOBApPHOro 3Haka B OTCYTCTBME WHbIX [OKa3aTenbCTB pearibHOro HamepeHust UCMOofb30BaTb TOBAPHLIN 3HAK
camo no cebe He sBNSETCA OCHOBaHMEM AOCPOYHOrO MpekpalleHusl NpaBOBOW OXpaHbl TOBAPHOrO 3Haka B
CBSI31 C HEUCMONb30BaHNEM B COOTBETCTBUN C NoNoXeHusimu c1. 1486 MK PO.

OO6LWecTBO C OrpaHMYEHHOW OTBETCTBEHHOCTbIO 0OpPaTUIIOCb C  WCKOM K MHOUBMAYarbHOMY
npegnpuvHMMarento ¢ TpeboBaHMeM O [OOCPOYHOM MpeKpalleHMn MNPaBOBOW OXpaHbl TOBAPHOrO 3Haka,
3aperncTpupoBaHHONO B OTHOLLUEHMM psiga ToBapoB. B nckoBoM 3asBneHun oOLWECTBO ykasano Ha CBOK
3aMHTEPECOBAHHOCTL B MCMOSb30BaHUM CNOPHOIr0 0603HAYEHNA CO CChINKOW Ha Nogady MM 3asBku B PocnaTeHT
0 perucTpauumn ToX4eCTBEHHOro TOBAPHOro 3Haka B OTHOLLEHUN OOHOPOAHbLIX TOBAPOB, a TaKkke Ha OTCYTCTBME
[0Ka3aTenbCTB NCMNOSb30BaHMsl TOBAPHOro 3HaKa ero npaBoobnagaTenem.

Cyn nepBOM MHCTaHUMM WCK YyOOBMNETBOPWUII, MOCYMTaB, 4TO OOWeCTBO [oKasano  CBOM
3aMHTEePEeCOBaHHOCTL B MCMOSIb30BaHMM CMOPHOrO 0603HayeHWsl, a OTBETYMK He [Jokasasn WCMofb3oBaHue
TOBAPHOro 3HaKa Ha NPOTSXKEHMM TpeX NeT 40 NoJayM MCka O OOCPOYHOM MpekpalleHMM NpPaBOBOW OXpaHbl
TOBapPHOro 3Haka.

Cyn anennsunoHHOM MHCTaHLMM OCTaBuUN peLleHne cyaa nepBon MHCTaHUMM 6e3 n3aMeHeHus.

Cya kaccauMOHHON MHCTaHLUMK B CBOEM NMOCTaHOBMEHUW yKa3sar, YTO 3auHTepeCOBaHHbIM MOXHO cuuTaTb
nMuo, NofaBlUee 3asiBKy Ha peructpaumio TOBApHOrO WM CXOQHOTO TOBapHOro 3Haka, M 3TO WU
OCYLLIECTBNSIET NPeANPUHMMATENLCKYH0 AeATENbHOCTb, aHaNOMMYHy0 AesaTeNbHOCTN NpaBoobnagaTtens. Takum
obpasom, cama no cebe nogaya 3asBKU Ha PErMCTPALMIO CMIOPHOr0 0D003HAYEHMSI HE SBNAETCH O0CTaTOYHbIM
OCHOBaHuMeM Ansi OCPOYHOTO NpPeKpaLLeHnss ero npaBoBON oxpaHbl. TpebyeTcsa Takke, 4TOoObl NULO MMEno
peanbHOe HaMepeHue UCNOoNb30BaTb CMOPHbLIN TOBAPHbLIN 3HAK ANS UHAUBMAyanu3auun nNpou3BOAMMBIX UM
TOBapOB, TaKUX Xe UM OAHOPOAHLIX TOBapaMm, A5 KOTOPbIX 3apeErmcTpMpoBaH TOBapHbIN 3HakK. McTtel e He
npeacTaBun Kakmx-nnbo aokasaTenbCTB OCYLLECTBIIEHNS UM OOHOPOOHOW AeATENbHOCTM MMM NPOM3BOACTBA
O[HOPOAHbIX TOBApOB. B cBA3M € 3TUM Cya KacCauWOHHOW MHCTaHLMK B UCKe OTKa3sar.

(MocTtaHoBnenwne ot 24 okTs16psa 2014 r. no geny N CUM-259/2014)
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41. MNMpun paccmMoTpeHun TpeboBaHNst O AOCPOYHOM MPEKPALLEHUM MPaBOBOW OXpaHbl TOBAPHOro 3Haka
BCNEACTBME €ro HEeucnosnb3oBaHWst Opemsi [OKa3biBaHWS WCMONb30BaHUSA TOBApHOro 3Haka JIeXUT Ha
npaesoobnagartene. [ns uenen ct. 1486 'K ogHOPOAHOCTL TOBApPOB HE YyYNTLIBAETCA.

MuovemayanbHbll NpegnpuvHumatens obpaTuncd B apOuTpaxHbIi Ccyg C WMCKOM K obuwecTtBy C
OrPaHNYEHHOW OTBETCTBEHHOCTBIO O OOCPOYHOM MpeKpalleHMU MNpaBOBOW OXpaHbl TOBAapPHbIX 3HAKOB CO
cnoBecHbIM 0603HaveHreM "Llapckue" no ceuaetensctBy PO N 292766, 3apernctpupoBaHHOMY Ansd ToBapa
"nenbmern" 30 knacca MKTY, n cangetensctesy PO N 301305, 3apeructpvpoBaHHOMY AMS TOBapoB "Msico",
"nTuua", "gmue", "MAcHble akcTpakThl" 29 knacca MKTY, Bcneacreme Nx HEMCNONb30BaHMUS.

WcTey cocnancs Ha TO, YTO OH 3aHMMaeTCs AeATENbHOCTbIO, CBS3AHHOW C MPOM3BOACTBOM MPOAYKLUK
XMBOTHOBOACTBA, M C Lefblo pacluMpeHnsa CBoen X03aNCTBEHHON AeATeNnbHOCTU Hanpasusl B PocnaTeHT 3asaBKy
Ha perncrTpaumio cobCTBEHHOrO CNOBECHOr0 TOBAPHOro 3Haka "Ljapckue" B oTHoWeHMM paga ToBapoB 29 (Msco,
KOTNneTbl, usgenusa konbacHble, U3genus MsiCHble, MsACHble nonydabpukatbl, KOHCEpBbl MsiCHble) u 30
(nenbmenu) knaccos MKTY.

Cypn nepBoOW UHCTaHUUK B YOOBNETBOPEHUN MCKa OTKasar.

Cyn kacCcauMOHHOM WMHCTaHUUWM pelleHne cyga MepBON WHCTaHUMW OTMEHWM, WCK YOOBrETBOPUI
4YacTMYHO, AOCPOYHO NpeKpaTUB NPaBOBYIO OXpPaHy CMOBECHOro ToBapHOro 3Haka "Llapckue” no ceuaeTenscTBy
P® N 301305 no crneaytoLmm OCHOBaHMUSM.

Ha ocHoBaHuu nn. 1 u 3 c1. 1486 'K P® 6pems aokasbiBaHUS UCMONb30BaHUSA TOBAPHOIrO 3HAKa NEXNT Ha
npaBoobnagaTene, UCTel e AOMMKeH [oKasaTb Hanuuume 3aKOHHOIO MHTepeca B [OCPOYHOM MpeKpalleHuu
NpaBOBOW OXpaHbl TOBAPHOro 3HaKka OTBETYMKA.

Mpu aTOM cnop JosmkeH Obin 6biTh pa3peLleH CyaoM B MOMb3y UCTLA WM OTBETYMKA B 3aBMCMMOCTM OT
TOro, 66N N OTBETYMKOM NPEeACTaBNeHbl HAAMNexXallune gokasaTensCcTBa NCMONb30BaHUA CMOPHbIX TOBapPHbIX
3HaKOB ANs BBEAEHWUS B rpaxkgaHCKuii OOOpOT TOBApOB, B OTHOLUEHUM KOTOPbIX TakMM 3Hakam Obina
npegocTasreHa npaBoBas oxpaHa.

Cyn nepBoll  WHCTaHUMK, NpOaHanNM3MpoBaB MNPEACTaBMEHHbIE  OTBETYMKOM  OW3Hec-kaTanor
"3amopoxeHHble npogykTel  2011", oTpacneBoM CneuManu3vpoBaHHbIA  KaTanor "3aMOpoXeHHble U
oxnaxgeHHble npoaykTbl. MopoxeHoe. 2013 - 2014", poroBopbl MOCTaBKM NPOAYKTOB NUTaHWUsS Trry6okon
3aMOPO3KN Pa3fNNYHbIX HAaUMEHOBAHMIN W TOBapHYyl0 HaKNagHylo, YCTAHOBWUII, YTO OTBETYMK B TPEXNETHWUN
nepvoa, NpeALlecTBoBaBLUMI OOpalleHno UCTua B Cy4 C HACTOAWMM MCKOM, Mpegnaran K npogaxe Wu
OCYLLECTBMAN NpoAaxy nenbMeHen ¢ HaumeHoBaHveM "Llapckue". [loaTomy BbiBOA cyda 06 OTCYyTCTBUM
OCHOBaHWU ANsl yOOBNETBOPEHMS UCKOBLIX TPEOOBaHMIA B OTHOLLEHUM TOBAPHOTO 3HaKa No ceuaeTenscTsy P®
N 292766, 3apernctpMpoBaHHOMyY A1 ToBapa "nenbMeHn" 060CHOBaH.

B 10 e Bpems TOT e BbiBOA Cy[a NepBOW MHCTaHLMM 06 UCMONMb30BaHMM OTBETYMKOM TOBapHOro 3Haka
N 301305 B OTHOLIEHMM TOBAPOB, A5l KOTOPbLIX OH 3apEerncTpnpoBaH, HEMPaBOMEPEH.

Cyn nepBoOW MHCTaHLMM YCTAHOBUIT, YTO M3 NpPeACTaBMEeHHbIX B Martepuanbl gena obpasuoB ynakoBOK
peanudyemMblX OTBETYMKOM TOBApOB criedyeT, YTO CnoBecHbIM o0603HayeHnem "Llapckne", BbINOMHEHHbIM
OpUrMHanbHbLIM LWPUGTOM pycCKUMU ByKBaMU, MapKkMpOBannCh Takne TOBapbl, Kak: MeNbMeHU Kraccuieckue,
nenbMeHu 13 Msica Monoabix ObI4KOB, rofnybLbl, B COCTaB KOTOPbLIX BKIYEHbI FOBSIAMHA, CBUMHWHA, KypUHOE
MsICO; (pUKaLEeNnbku, B COCTAB KOTOPbIX BKMOYEHbI FOBAAMHA, CBMHUHA, KypyHOE MSACO; 4ONMa, B COCTaB
KOTOPOW BKIOYEHbI FOBAAMHA 1 CBMHUHA; Ntons-kebab, B coCcTaB KOTOPOro BKITHOYEHbI FOBSAMHA, CBUHWHA, MSICO
NTULbI; KOTNETbl KYpUHbIE, B COCTAB KOTOPbIX BKIKOYEHbI MSCO NTULbI U LUNWK; KOTNEeTbl AOMallHMEe, B COCTaB
KOTOpbIX BKMOYEHbl rOBSAWHA, MSACO NTWUUbI  MexaHuyeckon obBanku, CBUHWHA;  nonydabpukaT
MsAcocoaepKaLLi pyGneHbIi.

OpHako cya NepBON UHCTaHUUM HE YYern, YTO ANsi COXPaHEeHUs! MPaBOBOM OXpaHbl TOBAPHbLIN 3HAK AOMKEH
Mcnonb30BaTbCs AN TEX TOBAPOB M YCNyr, ANA KOTOPbIX OH HEMNOCPeACTBEHHO 3aperncTpyMpoBaH, a He Ans
OOHOPOAHBbIX C HAMK. Vicnonb3oBaHe 0603Ha4YeHNs Anst MAapKMPOBKN MHbBIX TOBApPOB, OTMMYHBLIX OT TeX, AMNA
KOTOPbIX OH 3apErncTpMpoOBaH, HO KOTOPbIE BXOAAT B UX COCTaB B KAYECTBE MHIPEOUEHTOB M COCTABMAOLLNX, NO
CMbICNY 3aKOHa, Takke He MOXeT CBMAETENbCTBOBAaTbL 06 NCNOMNb30BaHWM TOBAPHOIo 3HakKa.

(MocTtaHoBneHue lMpe3namyma Cyga No WHTENnekTyanbHbIM npaBam oT 24 ceHTsbps 2014 r. N
C01-758/2014 no geny N CUIM-105/2014)

42. VWctey no geny o OOCPOYHOM MpeKkpaleHMM MpaBOBOM OXpaHbl TOBAPHOroO 3Haka B CBA3N C
HEeMCnonb3oBaHNEM JOIDKEH JOKa3aTb CBOK 3aMHTEPECOBAHHOCTb B MPeKpaLLeHM NpaBoOBOW OXpaHbl CMOPHOMO
TOBapHOro 3Haka. [lpu 3TOM OAHOPOAHOCTE NPOWU3BOAMMBIX WUCTLOM TOBAapOB U OKasblBaeMbIX WM YCnyr
TOBapam U ycnyram, s KOTOpbIX 3aperncTpnupoBaH TOBapHbIA 3HaK, yunTbiBaeTca Angd uenewn ct. 1486 MK PO.

OO6ulecTBO 0OpaTUNOCL C MCKOM K MPEAnpUATMIO O AOCPOYHOM MNpeKpalleHnM NpaBoOBOW OXpaHbl
TOBapHOro 3Haka B OTHOLLEHMW BCEX TOBAPOB, Afsl KOTOPbIX OH 3apernctpmpoBaH. B npouecce paccmoTtpeHusi
Jena ycTaHOBMEHO, YTO TOBapHbIM 3HaK 3apeructpupoBaH gns TosapoB 32 knacca MKTY, a wumeHHo:
MUHepasnbHble U ra3upoBaHHbIE BOAbI U Mpodne 6e3ankorofibHble HamuUTKW; CUMPOMbl M NPoYMe COCTaBbl OIS
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N3roTOBIEHNSI HAMWTKOB; KBAacC, MMMOHapbI.

Monarasi, YTO CMOpPHbIA TOBAPHLIN 3HAK He WCMONb3oBancs npaBooOnagaTenemM, Ha MPOTSHKEHUN
nocnegHux Tpex net, obLecTBo obpaTUNock B cyf C 3adBlIEHNEM O LOCPOYHOM MpPEKpaLleHMn ero npasBoBOK
OXpaHbl B OTHOLLEHWMW YKa3aHHbIX KaTeropuii TOBapoB, CCbINasiCb Ha CBOKD 3aNHTEPECOBAHHOCTbL B LOCPOYHOM
npekpaLleHm NpaBoBOM OXpaHbl CMOPHOro 3Haka.

B xofe paccmoTpeHus gena ycTaHOBNEHO, YTO 0BLLEeCTBO NPOM3BOANT (PPYKTOBbLIE HANUTKN 1 (DPYKTOBLIE
COKW, pasnuBaemble B NriacTUKoBble ByThINKM ¢ norotunom obuiectsa. OOLECTBO Takke NOATBEPAUIIO HanM4me
HeOoOXOAMMbIX MOLLHOCTEN AN MPON3BOACTBA TOBAPOB, AMNS KOTOPbIX 3aperncTpupoBaH CMOpPHbIA TOBapHbIN
3Hak. Cyg nepBoOW MHCTaHUMK B UCKE OTKa3arl, yka3aB Ha HeOKa3aHHOCTb UCTLIOM CBOEW 3anHTEPECOBaHHOCTU
B AOCPOYHOM NpeKpaLLeHn NpaBoBON OXPaHbl CMIOPHOrO 3HaKa, pearibHOro HaMepeHns UCNob30BaTh CNOPHOE
ob603HayeHne, nocuMTaB, 4TO UCTEL, He npeacTaBun  [OKa3aTenbCTB COBEPLUEHUA  HEODXOAUMbIX
NMOAroTOBUTENbHbLIX AEACTBUMA K UCMOMb30BaHMIO CMOPHOIO 0003HayeHMs, He nofdan 3asBky B PocnaTeHT o
pervctpaumm ToBapHoro 3Haka. Cyn Takke ykasar, YTO TOBapHbIM 3HAK OTBETYMKA HE 3aperucTtpupoBaH B
OTHOLLEHMWN TOBApPOB, U3roTOBNAEMbIX UCTLIOM.

Cypn KaccauMOHHOM UHCTaHUUN peLleHne cyga nepBor MHCTaHUMU OTMEHWUI, Hanpasun geno Ha HOBOe
paccMOTpeHUe B CyA NEPBON MHCTaHLMM MO CReayowmMM OCHOBaHNUSIM.

MpumeHuTenbHo k N. 1 cT. 1486 'K PO 3aMHTepecoBaHHbIM NMLOM MOXeT ObITb Mpu3HaHO nboe nuuo,
UMeloLLiee 3aKOHHbIM MHTepPEC B NpeKkpaLLleHnn NpaBoBOW OXpaHbl HEUCNONb3YEMOro TOBApHOro 3Haka.

K Takum nuuam moryt ObiTb OTHECEHbl NPOM3BOAMTENW OAHOPOAHLIX ToBapoB (paboT, ycnyr), B
OTHOLLUEHMWN KOTOpPbIX (MM OQHOPOAHbIX MM) NOAAHO 3asiBNIEHME O JOCPOYHOM MpeKpaLLEHUN MPaBOBOW OXpaHbl
TOBApHOro 3Haka, MMeKLMe peanbHOe HaMepeHVe WCMoMnb3oBaTb CHopHoe o6o3HayeHne B CBOEN
OesTenbHOCTU 1 OCyLLeCcTBMBLUME HeobXoanMble NOArOoTOBUTENBbHBIE OENCTBUSA K TAKOMY UCMOSb30BaHWIO.

B xoge ycrtaHoBMneHUsi OQHOPOAHOCTU TOBApPOB CyAbl AOMMKHbI NPUHMMAaTb BO BHMMaHWe cregytouime
obcToaTensbCcTBa: poa (Bua) ToBapoB, UX NoTpedbuTtenbckne cBOMCTBa U (PyHKLMOHANbLHOE HasHadeHune (0O6bem
N uenb MpUMEHeHusl), BuA MaTepuana, M3 KOTOPOro OHW W3rOTOBMEHBLI, B3aMMOZOMNOSHAEMOCTb JMGOo
B3aMMO3aM€EHSAEMOCTb TOBApPOB, YCIOBMSA WX peanusaumm (B TOM uyncne obllee MecTo MNpodaXxu, npodaxy
yepes po3HNYHYI0 NMMBO ONTOBYIO CETh), KPYr nNoTpebutenen, TPaguUUOHHBIA UM MPEUMYLLECTBEHHbIN YyKag
NCMNonb30BaHNs TOBapOB.

Kpome Toro, oqHopoAHble ToBapbl - 3TO TOBapbI, He SBMNSAOLWMNECH MAEHTUYHBIMU BO BCEX OTHOLLEHUSIX, He
06sa3aTensHO HaxogsAwmecsa B ogHoM knacce MKTY, HO nmeloLwmne cxofgHble XapakTepUCTUKM U COCTosLmME U3
CXOXMX KOMMOHEHTOB, MPOU3BEAEHHbIX M3 TaKMX Xe€ MaTepuanoB, YTO MO3BOMSET UM BLINOMHATL TE Xe
dyHKUUK.

OpHopoaHOCTb Npu3HaeTcs No hakTy, ecny ToBapbl MO MPUYMHE WX MPUMPOAbl UM Ha3HaYeHWst MOryT
ObITb OTHECEHBI NOTPEBUTENAMN K OOHOMY N TOMY K€ UCTOYHMKY NMPONCXOXAEHUS.

[Mpn HOBOM paccMOTpeHuMM Aena cyh NepBOM MHCTaHUMM MCK obliectBa O AOCPOYHOM MpeKkpalleHum
NpaBOBOW OXpPaHbl CMNOPHOIO 3HaKa YAOBNETBOPWN.

(MocTaHoBneHus Mpe3namyma Boicwero ApbutpaxHoro Cyga Poccuiickon ®enepauun ot 18 nona 2006
r. N 2979/06, ot 1 mapta 2011 r. N 14503/10, ot 17 ceHTsi6psa 2013 r. N 5793/13, noctaHoBneHne [Npesnguyma
Cyaa no nHtennektyanbHbIM npaBamM oT 26 mapta 2015 r. N C01-390/2014 no geny N CAIM-114/2013)

IV. NHble BONpOChI, CBSA3aHHbIE C 3aLLMTON NpaB Ha pe3ynbTaThbl
WHTENNeKTyanbHOW AeATENbHOCTH

MpakTuka paccMOTPeHUst Aen O NPU3HaHUM HedenCTBYOLWUMU
HOPMaTMBHbIX MPABOBLIX aKTOB, 3aTParnBaoLLMX BONPOChHI
WHTENNeKTyasnibHON CO6CTBEHHOCTU

43. Hannune npokaTHOro yaoctoBepeHusi TpebyeTca Tonbko Ang ny6nuyHOM AEeMOHCTpauun KUHO- Y
BMAEOMUIBLMOB, a He obbIX ayanoBMU3yarnbHbIX NPOU3BEAEHWN.

Mpokypop obpaTunca B cyg C 3asBMEHMEM O MpPU3HAHMKM MNpoTMBOpeYawumMn  degepanbHOMy
3aKoHOOATeNbCTBY M HEAEWCTBYOLWMMMK psiia HOPM 3aKkoHa AnTanckoro kpast ot 4 gekabpst 1995 r. N 28-3C
"O0 oxpaHe 06LecTBEHHOM HpaBCTBEHHOCTM" (B pedakuum 3akoHa AnTtamnckoro kpas oT 2 wuona 2009 r. N
43-3C), B yactHocTh n. 3 cT. 3 B Yacti cnoB "u gpyrme", n. 5 cT1. 3, ab3aua Tpetbero n. 2 ct. 5B 4actn cnos "u
ayauoBuayanbHble", cT. 12, n. 1 ¢T. 13 B Yyactn cnos "n ayauoBuayarnbHbIX', €T. 14 B yacTu cnoBs "a Takke
nepeyeHb KUHO- U ayauoBU3yanbHbIX MPOU3BEAEHUW, ANA NPOCMOTPa KOTOPbIX YCTAHOBIEHbl BO3pacTHble
orpaHmyeHus AamuHucTpauuen Antamnckoro kpas".

Pelwennem cyna, octaBneHHbIM 6e3 nameHeHns onpegeneHveMm CynebHoW Konmnermn no rpaxgaHCKum
nenam BepxoBHoro Cyaa Poccuiickon ®enepauun, 3asiBfieHne Npokypopa yAOBIETBOPEHO B YACTMU.

Mpu paccmoTpeHun gena cygom YCTaHOBMEHO, YTO 3akoHOAaTeNnbHbIM cobpaHnem NpUHAT 3aKoH, cT. 13
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KOTOPOro yperynupoBaH nopsgok ny6rmyHon AeMOHCTpaUUn KUHO- 1 ayAMOBU3YarbHbIX NPOU3BeaeHNA.

CornmacHo 4. 1 gaHHOWM cTaTbM NyGnUYHAA AEMOHCTpaUMs KMHO- U ayauoBu3yarnbHbIX MPOW3BEOEHWN
OCYLLECTBMAETCH NPW HAaNU4Mmn NpoKaTHOrO YAOCTOBEPEHNSI B COOTBETCTBUM C TpeboBaHuaMu cenepanbHOro
3aKoHogaTenbCTBa U JaHHOTO 3aKOHa.

Mo MHeHMIO MpOKypopa, HanuumMe MPOKaTHOro yOOCTOBEpPEeHUs B COOTBETCTBUMM C (bepeparnbHbiM
3aKkoHoAaTenbCTBOM TpebyeTca Tonbko Ans ny6GnuyHOM AEMOHCTpauumM KUHO- U BUAEOMUNBMOB, MO3TOMY
HOopMa, npegycMaTpuBalollasl HanmuMuMe MpoKaTHOrO YAOCTOBEpeHus Ans  nybnuyHow  gemMoHCcTpauun
ay[4MoBM3yarnbHbIX NPOU3BeaeHWIA, NpoTUBOpeUnT dhegepanbHOMY 3aKOHOL4ATENbCTBY.

Paspewas TpeboBaHusi nmpokypopa, Cyd Ha OCHOBaHWM aHanu3a denepanbHOro 3akoHoAaTenbCcTBa
YCTaHOBWI, YTO 3aKOHOAATENbCTBO NpedycMaTpvBaeT HanMyne npOKaTHOro YAOCTOBEPEHUSA TOMNbKO Ans
AEMOHCTpaunn KMHO- 1 BUAEOMUNbMOB, TOr4a Kak NMOHATUE ayguoBM3yanbHOrO NPOU3BEAEHUS, OAaHHOEe B CT.
1263 'K P®, lwumpe noHATUS KMHO- 1 BUAeounoma.

B obocHoBaHme cBoero BbiBOAA CyA cocnarncs Ha noctaHosneHne Coseta MuHucTtpoB - lNpaBuTenscTBa
Poccuiickonn depgepaumm ot 28 anpens 1993 r. N 396 "O peructpauum KuHO- U BUAEOUITbLMOB W
perynupoBaHumn nx nyonmyHon OemMOoHCTpauun”, KOTOpbIM YTBEPXKAEHbI [MonoxeHne o permcrpaumm KMHO- U
BnaeodunbmMoB 1 Npasuna oopMieHna 1 Bblgaum NPOKaTHbIX YOOCTOBEPEHNA HA KMHO- N BUAEOPUSbMbI, a
Takke Ha [lpaBuna nO  KUMHOBMOEOOOCHYXMBAHWIO  HAaceneHwsi, YTBEpPXAEHHble  MOCTaHOBMEHMEM
MpasutensctBa Poccuiickon ®epepauun ot 17 Hoabps 1994 r. N 1264, n defepanbHbii 3akKOH OT 22 aerycta
1996 r. N 126-®3 "O rocynapcTBeHHOW Moaaepxkke kKuHemartorpadum Poccuiickon depepaumm”, cornacHo
KOTOpPOMY Ha doefeparnbHbli OpraH WCMOSNIHUTENbHOW BNactu B oOnactu KuHemartorpadum Bo3narakTcs
BELEHNe rocydapCTBEHHOro permctpa (uNbMOB M Bblgava MpPOKaTHbIX YOAOCTOBEPEHUA Ha HUX B Lensdx
perynmpoBaHusi npokata uibMOB, 3aWuTbl obnagaTtenen npaB Ha GuIbM, ONpedeneHns BO3pPacTHOWN
KaTeropumn 3putenbCKon aygutopun B nopsake, yctaHoBneHHom [NpasuTtensctBom Poccuiickon ®epepauuu.

C ydeTOoM TOro, 4to npasuna oOMOPMMNEHNS U BblAayuM MNPOKATHLIX YAOCTOBEPEHUA YCTaHOBMEHbI
denepanbHbIM 3aKOHO4ATENBCTBOM U NpeAycMaTpUBaloT Bblgady NPOKaTHbIX YAOCTOBEPEHWUIA TOMNBKO HA KUHO-
N BMOeounbMbl, U YTO Bbidaya MPOKaTHbIX YAOCTOBEPEHWU OCyLLecTBNseTca dedeparnbHbiM OpraHom
MCMOMHMTENBHOW BNacTy, BbIBOA Cyda O TOM, 4YTO Hopma 3akoHa, npegycmartpusatrowlas nybnnyHyto
OEMOHCTpaumio ayanoBN3yanbHbIX NPOM3BEAEHUA MPU HanMU4MU MPOKATHOIO yOOCTOBEPEHUS, MPOTUBOPEUUT
dhegepanbHOMY 3aKOHOAATENbCTBY, ABMASAETCH NPaBUMbHbIM.

(Onpepenerne CynebHown konneruu no rpaxxgaHckum aenam BepxosHoro Cyaa Poccuiickon depepaumm
oT 2 mapTa 2011 r. N 51-M1-11)

MpoueccyarnbHble BONPOChI

44. [lena no cnopam O 3allnUTe MHTENMEeKTyanbHbiX NMpaB C ydacTMeM OpraHuM3auun, OCYLLECTBISIOLLMX
KOMNNEeKTUBHOE ynpaBreHue aBTOPCKUMN U CMEeXHbIMU npaBamu, nocre 8 aekabps 2011 r. paccmaTpuBaloTcs
apobuTpaxkHbIMK CyAaMu HE3aBUCUMO OT TOrO, B MHTepecax npaBoobnagartenen kakon kateropumn (pusmdeckmx
U IOPUONYECKNX NLL) BBICTYNAET Takasd opraHvM3auns B cyae, U OT XxapakTepa CrMOpHbIX MPaBOOTHOLLEHWUNA.

Oo 8 pekabpsa 2011 r. Bonpoc O MOABEOOMCTBEHHOCTM CMOPOB C Y4YaCTUEM OpraHusauum,
OCYLLECTBMAIOLLMX KONNEKTUBHOE yrNpaBneHne aBTOPCKMMM U CMEXHBIMW NpaBamu, peLlancs B 3aBUCUMOCTH OT
TOro, BbICTYMaeT Takasd opraHuM3auus oT UMeHW npaBoobnagatenen (IOpPUONYECKUX NUL, UHOUBMAYAIbHbIX
npeanpuyHMMaTenen unu rpaxaaH, He SBNALWLMXCA UHOUBMAYaNbHbIMY NpeanpuHUMaTensamMu) nunu oT CBOEro
UMEHU.

CornacHo pasbsicHeHusAM, cogepXawmmca B n. 21 noctaHoBnexwus [lneHyma BepxoBHoro Cypa
Poccuiickonn ®egepaumm u MNneHyma Boicwero ApbutpaxHoro Cyaa Poccuiickon ®enepauum ot 26 mapta 2009
r. N 5/29, B cnyyae, ecnu ykasaHHble OpraHuM3auumn obpallarTcsa B 3awmTy npaB QUINYECKMX ML, UIn
OLHOBPEMEHHO (DM3NYECKUX W OpUANYECKUX §uL nmMbo HeonpeaeneHHoro kpyra nuvy, Takue  Ccropbl
noaBeAOMCTBEHHbI cyaam o6wen topucamkuumn. Ecnm ke oHM obpawattca B 3awuTy npaB  TOMbKO
IOpUONYECKMX NUL, B CBA3U C UX NpeanpuHMMaTenbCKOW U UHOW 3KOHOMUYECKON [OeATenbHOCTbI, Cropbl
NnoABeOMCTBEHHbI apOUTPaXHbIM CyaMm.

Ecnu go ykasaHHOM gaTthl B cyabl oOpallanacb opraHn3auus no ynpasieHno NpaBamMmn Ha KOMNNEKTUBHOW
OCHOBE C UCKOBbIMY 3asBIIEHNSMM K OPUOANYECKMM nvuam ¢ TpeboBaHMAMW O B3bICKaHUM KOMMEHcauun 3a
HapyLleHne aBTOPCKMX NpaB U3NYECKUX NNLL NN PUSNYECKMX U HOPULMNYECKUX NUL, B CBA3U C NyONMYHbIM
UCNOSNTHEHNEM MNPOU3BEOEHUN, TO TakMe WCKOBblE 3asiBNIEHUS MPUHUMAaNMCb K MPOM3BOACTBY CydoB oOuien
IOPUCOMKLUN C YYETOM NPUBEAEHHbIX Pa3bACHEHUIA.

depepanbHbiM 3akoHOM OT 8 gekabps 2011 r. N 422-®3 "O BHeCeHUNM W3MEHEHUI B OTAESbHblEe
3akoHogaTtenbHble akTbl Poccuiickon ®egepaunn B CBA3M C CO30aHNEM B cucteme apbuTtpaxHbix cygoB Cyaa
no nHTennektyanbHbiM Npasam" B cT. 33 AlNK P® "CneuuwanbHasi nogBedoOMCTBEHHOCTb Aen apOuTpaKHbIM
cyaam" BBeAEeH HOBbIN N. 4.2, B CUMY KOTOPOro apbuTpaxHbIM Cygam MoABEeAOMCTBEHHblI ena Mo crnopaMm o
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3aluTe UHTENNEKTyanbHbIX NpaB C yyacTMeM OpraHu3auui, OCYLLECTBISIOWNX KONMEKTUBHOEe YrpasneHune
aBTOPCKMMM M CMEXHbIMM MpaBaMy, a TakkKe MO Ccropam, OTHEeCeHHbIM K nogcygHoctn Cypa no
WHTENNEeKTyanbHbIM Nnpasam.

lMocne BCTynneHus B CUMy YyKa3aHHOIO 3aKOHa, YyYuTbiBasd W3MEHEHVUs B MOOBEOOMCTBEHHOCTW Aen
YKa3aHHOW KaTeropun, OpraHusaumm Mo KONMEKTMBHOMY YNpaBfieHuto cTanu obpaliatbCs B apOuTpaxHble
cynbl, a cyabl 0bLen 1puUcamKLMU NpekpaLlanm nponsBoACTBO NO Aeny B COOTBETCTBUM C ab3aLeM BTOPbIM CT.
220 I'MTIK P® no ocHoBaHuAM, npeaycMoTpeHHbIM M. 1 yactu nepson cT. 134 MK PO.

(Mo matepuanam cnpaBok Hmkeropogckoro, PoctoBckoro ob6nacTHbIX CyoB)

45. AKKpeOuTOBaHHas opraHuMsaumsa no yrnpasfeHWlo npaBamMyM Ha KOMJIEKTMBHOW OCHOBE BrpaBe B
WHTepecax TPeTbMX N1L NPeabaBnATb B cya TpeboBaHMs O 3aLimMTe aBTOPCKMX U CMEXHbIX Mpas, yrnpasrneHue
KOTOPbIMM OHa OCYLLECTBSET.

Mpu aToM Hannume goroeBopa C KaxabiM M3 NpaBoobnagartenen He sABnseTcA HeOOXOAUMbIM YCMOBMEM
ansa obpalleHus B cya.

PAO B nopsgke cT. 46 [TIK P® obpatunack B cya C MCKOM K OOLWECTBY O B3bICKAHUM aBTOPCKOro
BO3HarpaxkgeHus ons uU3nyeckMx nuL - MHOCTPaHHbIX aBTOPOB 3a MyOnM4HOE WCMOSNTHEHWE My3bIKalbHbIX
npoun3BeaeHni Npy nokase OTBETYNKOM KMHOMUIBMOB B KMHOTeaTpe. <1>

<1> [leno paccmaTtpuBanocb cygamv oOLlel pucONKUMM B COOTBETCTBUM C  MpaBuiiamu
NnoABeAOMCTBEHHOCTM STOW KaTeropum aen, AeNCTBOBaBLUMMU A0 BCTynneHust B cuny ®eaeparnbHoro 3akoHa ot
8 nekabpsa 2011 r. N 422-03.

B ob6ocHoBaHuWe 3asBneHHbIX TpeboBaHum uctel, ykasan, 4to PAO cornacHo nonoxexHusm Yctaea v nn. 1,
3, 5 ¢1. 1242 TK P® gBnseTcsa opraHnsaumen no ynpasneHuo npaBamMmm aBTopoB U UHbIX NpaBoobnagartenen Ha
KOMNEeKTMBHOW OCHOBE B Criyyaslx, Korda OCylleCTBfeHMe Wux npaB B WHAMBMAyaNbHOM Mopsiake
3aTpyOHUTENBHO, B TOM 4YMCNEe U Npu cOOpe aBTOPCKOrO BO3HArpaXKgeHwst npyv  NyoGrMYHOM  UCMOMHEHWUU
My3blKalnbHbIX MPOU3BEOEHWI NpU NOKa3e KUHOMUNBMOB B KmHoTeatpe. OTBETYMKOM B 3amax KmHoTeaTtpa
OCYLLECTBMANCA MoKa3 KMHOMWUIBbMOB, OOHAKO B HapylUeHWe OEeNCTBYIOWEro 3akoHoAaTenbCTBa OTBETYMK
YKIMOHSIETCA OT 3akntoveHus cornawexns ¢ PAO o nopsigke n pasmepe Bbinnatbl aBTOPCKOrO BO3HarpaxaeHus
3a nybnnyHoe UCMNofnHeHWe My3blkanbHbIX NPOU3BEAEHUMN MpU MNoKase ayaAnoBU3yarbHbIX MPOU3BEAEHUN,
HapyLlaeT 0683aTenbCTBO NO BbiMfaTe aBTOPCKOrO BO3HArPaXxaeHus.

OnpepeneHnem cyga nepBOW MHCTaHUMM, OCTaBIiEHHbIM 6e3 M3MeHeHus onpegeneHvem cyaebHon
KONmerum no rpakgaHcKMm Aernam KpaeBoro cyfa, UCKOBOe 3asBrieHne OCTaBreHo 6e3 pacCMOTpPEHUS.

CypebHasa konnerns no rpaxpgaHckum genam BepxoBHoro Cypa Poccuiickon depepaumm OTMeHMna
COCTOsIBLUMECS MO Aeny cyaebHble MOCTaHOBMEHUS.

Cya nepBoW MHCTaHUMK, OCTaBnasa uckosoe 3assneHne PAO 6e3 paccMOTpeHus, MCXoaun M3 Toro, YTo
ucTel, He UMeeT MOMHOMOYMIA Ha noanucaHue u npeabsiBNeHWe B Cyd WCKOBOrO 3asiBNEeHWs B 3allinTy
WHTEpPeCcoB TpeTbMX NUL, MOCKOMbKY B HapylleHue nonoxeHwuin ct. 46 MK P® He npeactaBneH [oroBop €
obnagartenamMu aBTOPCKUX W (MNM) CMEXHbIX MNpPaB Ha ynNpaBfieHWe WMYLLECTBEHHbIMW MNpaBamMu Ha
KONMMEKTUBHOW OCHOBE M (M) 4OrOBOP C MHOCTPAHHOW OpraHv3aumen, B CBA3M C YeM Hermnb3s caenatb BblBO4, O
ToM, 4To PAO genictByeT B MHTEpecax ykasaHHbIX B MICKOBOM 3asiBfieHMM NuL Mo nx npockbe.

Mexay Tem, ocTaBnsasa UCKOBOe 3asBneHne 6e3 paccMoTpeHus, cya cocnanca Ha n. 10 noctaHoBneHus
MneHyma BepxoBHoro Cyna Poccunckon ®epepaumm ot 19 uioHa 2006 r. N 15 "O Bonpocax, BO3HUKLLUX Y
CY[OB MNPV PacCMOTPEHUN FPaXKOAHCKMX [, CBA3aHHbIX C MPUMEHEHMEM 3akoHopaTenbcTBa 00 aBTOPCKOM
npaBe 1 CMEeXHbIX NpaBax” 6e3 yyeTa TOro, YT0 Ha MOMEHT BO3HUKHOBEHWS MPAaBOOTHOLUEHUA AEWCTBOBANU
nonoxeHust yactn yetsepton K P®, a He Hopmbl 3akoHodaTenscTBa 2006 roga.

Cyn He yden, yTto B cuny n. 1 cT. 1242 K P® aBTOpbI, MICNONHUTENW, N3roTOBUTENM POHOTPAMM U UHbIE
obnagartenu aBTOPCKMX U CMEXHbIX MpaB B Criyyasx, Korga OCyLleCTBNeHWe Mx npasB B MHAMBUAYaNbHOM
nopsifike 3aTpyaHEeHo, MOryT co3fiaBaTb OCHOBaHHbIE Ha YNEHCTBE HEKOMMEpPYECKMEe opraHmM3auumn, Ha KoTopble
B COOTBETCTBMM C MOJTHOMOYMSIMM, MPEefOCTaBfEHHBIMM UM NpaBoobragaTensmMu, Bo3naraeTcs ynpasBrneHue
COOTBETCTBYIOLUMN MpaBaMn Ha KOMMEKTUBHOW OCHOBE (OpraHu3auuMvM Mo YnpaBfeHuo npaBamMy  Ha
KOMNNEKTMBHOWM OCHOBE).

Mpn aTOoM Takas opraHuM3auusi, He3aBMCMMO OT TOro, BbICTYNaeT OHa B CyAe OT WUMEHMU
npaesoobragartenen unu OT CBOEro UMeHun, 4encTByeT B 3alUUTy He CBOUX NpaB, a Npas Nnuy, nepegasLlunx en B
cuny n. 1 ¢c1. 1242 Kogekca npaBo Ha ynpasneHne COOTBETCTBYHOLLUMMU NpaBaMu Ha KOMNNEKTUBHOW OCHOBE.

B cootBeTcTBUM C . 5 CT. 1242 K P® opraHusaumm no ynpasneHuio npaBaMu Ha KONNeKTUBHOM OCHOBE
BMpaBe OT MMEeHW npaBoobnagaTtenen uMnm OT CBOEro MMEHW MNpeabsBnATb TpeboBaHWs B cyfde, a Takke
COBepLIaTh MHbIEe opuanyeckne gencTems, Heobxoanmele AN 3aWmThl NpaB, NepedaHHbIX UM B ypaBreHue Ha
KOMNMEKTMBHOWN OCHOBE.
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AKKpeauTOBaHHasi opraHv3aLums Takke BNpaBe OT MMEHW HeonpedeneHHOro kpyra npaBoobnagartenen
npeobsaBnATb TpeboBaHUS B cyfe, HeobxoaMMble ONs 3aWwuThl Npa., YNpaBreHUEe KOTOPbIMU OCYLLECTBASET
Takas opraHusauus.

Kak pasbsicHeHo B n. 21 nocTtaHoBneHus [MneHyma BepxoBHoro Cypa Poccwuiickon depepaumm N 5,
Mnenyma Boicwero ApbutpaxHoro Cyga Poccunckon ®egepaummn N 29 ot 26 mapta 2009 r. "O HekoTOpbIX
BOMNPOCax, BO3HMKLLNX B CBA3WN C BBEAEHMEM B AEWCTBUE YacTun YyeTBepTon [paxagaHckoro kogekca Poccuinckon
depepaumun”, akkpeouToBaHHas opraHu3aumst gencreyeT 6e3 [oOBepeHHOCTU, noaTBepXKaasi CBOe NpaBo Ha
obpalleHre B cyq 3a 3alWuTon MpaB KOHKPETHOro npaBooOnagaTtens (Mnv HeonpedeneHHoro Kpyra nuy B
cny4dae, npegycMOTpeHHoM ab3auem BTopbiM M. 5 cT. 1242 Kogekca) cBuOeTenbCTBOM O rocyaapCTBEHHON
akkpeguTauun.

PAO saBnsieTcs akkpeQUTOBaAHHOW OpraHnsauuei no ynpasneHnto npaBamMu Ha KONMEKTMBHOM OCHOBE, B
CBSA3M C YeM MMeeT MpaBo Ha Nogadvy Ha3BaHHOrO BbILLE NCKa.

Mpwu Takmx obcToATENBCTBAX BbIBOA CyAa O TOM, 4To y PAO oTCyTCTBYeT NpaBo Ha NpeabsaBlieHne B Cy[
WCKOBOrO 3asiBNEHMS O 3alUMTe HapyLUEHHbIX aBTOPCKUX W (UNN) CMEXHbIX NpaB TPETbMX InU, MpU3HaH
HenpaBuWITbHbIM.

(Onpepenenne CynebHown konnerum no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon denepaumm
oT 31 anBaps 2012 r. N 18-B11-117)

46. MNpy paccmMoTpeHun gen O 3aluTe HapyLUeHHbIX aBTOPCKUX WM CMEXHbIX NpaB cyay Heobxoaumo
YyCTaHOBWTb, MpaBa Ha KaKkWe KOHKPETHO MNpou3BefeHVs U OObeKTbl CMEXHbIX NpaB ObinMM HapylweHbl Ha
OCHOBaHMN HENOCPEACTBEHHOIO UCCIeLOBaHNS UMeOLMXCA B Aerne gokasartenscts (cT. 10, 71 AMNK PO).

OOLEecTBO C OrpaHMYEHHOM OTBETCTBEHHOCTbIO 00paTunocb B apOuUTpaXHbIi Cyd C  WCKOM K
UHAMBMOyanbHOMY MpegnpuvHUMaTentd O B3bICKAHMM  KOMMEHCauun 3a HEe3aKOHHOEe UWCMOoNb3oBaHue
choHOrpamm, npaBa Ha KOTopble NpYHagnexart UcTLy.

PelweHnem cyga nepBoM WHCTaHUMM WckoBble TpeboBaHWS yOoOBNETBOpPEHbI B MOMHOM oObObeme,
MOCTaHOBMEHVEM cyaa anennsuMoHHON MHCTaHUMKM peLleHne ocTaBneHo 6e3 n3ameHeHus.

OTMeHsAs pelueHVe cyga NepBOM WMHCTaAHLUMW U MOCTaHOBMEHMEe cyda anennsauuMoHHOW WMHCTaHUUM 1
Hanpaenss Aeno Ha HOBOE PacCMOTPEHWe, Cyd KacCauMOHHOW WHCTaHUMWM yKasan, Y4TO B HapylleHue
TpebosaHwui cT. 10, 71 AMNK P® cya nepson nHcTaHumy Npu pacCMOTPEeHUn aena no CyLecTBy He uccregosarn
(He NnpocmaTpuBarn) U He oueHuBan NpPeacTaBneHHy BUAeo3anucb NOKynkM Agucka, He NpocnyLlumnBarn camM AuCK,
Ha obOnoxke KOTOPOro yka3aHbl HavMeHOBaHus d)oHOrpamm, Ha npegMeT (QaKkTUYECKOro Hanmuunss B HeM
yKa3aHHbIX OHOrpamm.

Mexay TeM OTBETUYMKOM ObIfnv 3asBMNeHbl BO3PaXKEHUA OTHOCUTENbHO Hanuuus Ha Aucke OoHorpamm,
npasa Ha KOTOpble NpuHaanexanu ncTuy.

WMHbIX goka3aTenbCTB, NOATBEPXKAAIOLWMX Hanuyme Ha aucke oHorpaMm, KOMMEHcauus 3a HapylleHue
npaB Ha KoTopble NpeabsBneHa K B3bICKaHWIO, MaTepuansl Aerna He coaepxanu.

BmecTe ¢ TeM 06bEKTOM MUCKIMIOUMTENBHONO CMEXHOrO NpaBa siBNAOTCA (hoHOrpaMMbl, TO ecTb ftobble
WCKIMIOYUTENBHO 3BYKOBbIE 3aMMCK UCMOMHEHUIA UMW MHbIX 3BYKOB NGO nx otobpaxenun (cT. 1304 K PD), a He
nX croBecHoe 0603HayeHne Ha 0BnoXxke AucKka. YCTaHoBreHWe hakta HaxoXaeHWs Ha OWCKe VMMEHHO Tex
My3blKanbHbIX MPOU3BEAEHWI, KOMMEHCauus 3a HEe3aKOHHOE WCMofb30BaHMe KOTOpbIX MpeabsBreHa K
B3bICKaHW0, MMeeT 3Ha4YeHne Ans BblBOAa O HapyLUEeHMN OTBETYMKOM CMEXHbIX MpaB uctua.

Cyn kaccauMOHHON MHCTaHUUM NpULLIEN K BbIBOAY, YTO CyAebHble akTbl HUXKECTOSLMX CYAO0B MPUHATHI C
HapyLLeHMeM HOpPM MpoLecCyarnbHOro npasa, BbiBOAb!, cogepXalunecs B CyAebHbIX akTax, He COOTBETCTBYIOT
dakTnyecknm obcToAaTenbCcTBaM Aena v caenaHbl Npy HeMONHOM UccneaoBaHny ob6CToATeNbCTB Aena, B CBA3N
C 4YeM He MOryT ObITb MPU3HAaHbI 3aKOHHBLIMU.

(CynebHbie aktbl no geny N A43-16160/2013; noctaHoBnennsa Cyaa no WHTENNEeKTyanbHbIM npaBaMm OT
21 anpens 2014 r. no geny N A12-14848/2013, ot 13 aerycta 2014 r. no geny N A12-22717/2013, ot 14
anpens 2015 r. no geny N A65-16006/2014, ot 5 despans 2014 r. no geny N A12-12748/2013)

47. lNpwn B3bickaHMM Ha ocHoBaHuMM nogn. 1 n. 4 ct. 1515 K P® «komneHcaumMm 3a He3aKOHHOe
MCnonb3oBaHME TOBAPHOrO 3Haka Cyd ornpefensieT ee pasMep He MNPOM3BOSIbHO, a MCXogs W3  OLEHKU
npeacTaBneHHbIX CTOPOHAaMM A0Ka3aTenNbCTB.

OO6LlecTBO C OrpaHWYEeHHOW OTBETCTBEHHOCTbIO 00paTunoCb B apObuTpaxHbIi Cyd C  WUCKOM K
MHOUBMAYanNbLHOMY NpeanpvHMMAaTENto O B3bICKaHUU KOMMEHCALMN 3@ HapyLUEeHNe UCKMIOYUTENBHOrO npaBsa Ha
TOBapHLIA 3HaK, Bblpa3uBLLUEECS B W3roTOBMEHMM TOBapa, COAEpXKallero He3akoHHOe BOCMpou3BedeHue
TOBapHOro 3Haka ucrua.

Mcxogoa u3 BbisiBMEHHOro obbema npou3BOACTBa OTBETYMKOM TOBapa LeHa ucka Obina onpegerneHa
MCTLOM Ha ocHoBaHuu noan. 1 n. 4 ct. 1515 TK PO.

PelwweHnem cyga nepBon MHCTaHLUMM NCKOBbIE TpebOBaHNS ya0BNETBOPEHbLI MOSTHOCTLIO.
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MocTaHoBNeHVeM cyaa anennsuMoHHOM WHCTaHUUKM peLleHne W3MEHEHO, WCKOoBble TpeboBaHus
yOOBMNETBOPEHbl B 4YacTu, Ha ocHosaHum nogn. 1 n.4 crt. 1515 TK P® cyn cHusmn pasmep noanexatilen
B3bICKAHWUIO KOMMEHCaUMKW, YKasaB, YTO UCX0AS U3 YKadaHHOW HOPMbI Cya onpeaensiet pasmep KoMneHcauum no
CBOEMY YCMOTpeHuto. [pn 9TOM, MO MHEHMIO CyAa anenmnsiuMOHHOM WMHCTaHUMW, HapyLUEHUIO COpa3MepeH
WMEHHO TakoW pasmep KOMMEeHcaUmu.

OTMeHss nocTaHoBMeHWe cyaa anennsaumoHHON MHCTaHLMK U OCTaBNsAA B CUNe pelleHve cyaa nepsBou
WHCTaHUWUK, Cya KacCaLMOHHOM MHCTaHUUK yKasan criefytoLee.

Mpu paccmoTpeHun gena ycTaHoBIEH (DaKT HapYyLLEHWUS UCKIMIOYUTENBHOIO NMpaBa Ha TOBApPHbIV 3HaK.

BabiCkaHMe koMMneHcaL MM 3a HE3aKOHHOE MCMOMb30BaHMEe TOBApPHOro 3Haka, no cmbicny n. 3 cT. 1252 MK
P® <1>, gBnseTtca anbTepHaTUMBOW B3biCKaHMKO YOBLITKOB B Crnyyae, Korga AOKasblBaHME WX KOHKPETHOro
pasmepa He npeacTaBnsaeTcs BO3MOXHbIM.

<1> lMyHkT 3 cT. 1252 'K P® npuBeaeH B pepakunm denepanbHoro 3akoHa ot 12 mapta 2014 r. N 35-03.

3asaBnsemMoe UCTUOM TpeboBaHne O B3bICKaHWM KOMMNEeHcauuu OOMKHO ObiTb OnpeaeneHo B UCKOBOM
3asBNeHny B TBEPAOW CyMME, MO ero MHEHWI0, COpa3MepHON A0NYLLEHHOMY OTBETYMKOM HapyLLEHWIO.

Mpu yooeneTBopeHnn TpeboBaHNs O B3bICKAHUM KOMMeHcauun Ha ocHoBaHwuu nogn. 1 n. 4 cr. 1515 MK
P® cyn onpegensdetr ee pasvmep He MpouM3BoONbHO. WcTew OOMmKeH npeacTaBuTb  [oKas3aTenbcTsa,
060CHOBbIBatOLLME pacyeT CyMMbl komneHcauun (cT. 65 AMNK P®). OTBeTuMk e BrpaBe ocnapuBaTb Kak cam
dakT HapyLleHus, Tak u pa3mep Tpebyemon NCTLOM KOMMNeHcaLmnu.

MockonbKy OTBETYMKOM MpeACTaBMeHHbI UCTLOM pacyeT pasmepa KOMMEHCauum He OrnpoBeprHyT,
nckoBble TpeboBaHMA noanexany yA0BneTBOPEHNIO MONHOCTLIO.

(MocTtaHoBneHusa Cyaa no nHTennekTyansHbIM npasam ot 16 sHeapsa 2014 r. N C01-261/2013 no geny N
A40-53543/2011)

48. lMpu B3bICKAHUM KOMMEHCALMN 3@ HE3aKOHHOE WCMONb30BaHWE pe3ynbTaToB WHTEMNEKTyarbHOM
gesitenbHocTn cyaebHble pacxodbl Ha onnaty rocydapCTBEHHOW MOWMMHbI  OTHOCATCS Ha  ucTua
NponopuMoHarnbHO pa3mepy He0BOCHOBaHHO 3asiBNIEHHOW MM KOMMEHCaLUN.

OO6LLeCcTBO C OrpaHNYEHHON OTBETCTBEHHOCTBLIO 0OPATMIIOCL B apOUTPaXHbIN Cyg C UCKOM K KOMNaHuM o
B3bICKaHUK koMneHcaumm B pasmepe 2 000 000 py6. 3a He3aKOHHOE MCMNOMb30BaHWE TOBAPHOIO 3HaKa.

PelieHnem apbutpaxHoro cyaa MckoBble TpebGoBaHMSA YAOBMETBOPEHbI, pa3mep KOMMeHcauum cyaom
cHmwkeH go 1 000 000 py6., ¢ KOMMaHuM B MOMb3y MWCTLUA B3biCKaHbl cyaebHble pacxogbl Ha onnaty
rocygapCTBEHHOM MOLWUMNWHBI, ONpedeneHHble UCXogs M3 CyMMbl KOMMeHcaumu, KoTopas nognexana Obl
B3biCKaHutio 6e3 yyeTa ee cHwkKeHus. [1pn 3TOM Cya OTMETWM, YTO YMEHbLUEHVWE CYyAOM 3asBMEHHOW MCTLOM
CYMMbI KOMMEHcauun He BNUSIET Ha onpedenenne pasmepa cyaebHbIx pacxodos, B3bICKMBAEMbIX C OTBETYMKA B
nonb3y UCTUa, KOTOPbLIN 3TU pacxodbl PakTUYeCK/ NOHEC.

OTMeHsAs cynebHble akTbl B YacTu pacnpeeneHns cyaebHbix pacxodoB Ha onnaTy rocygapCTBEHHON
MOLUNMHBI, CyA, anennsaunoHHON MHCTAHUMM HEe COrnmacuricst ¢ BblBOA4aMu cyda 00 OTHECEeHWM Ha OTBeT4YMKa
cyaebHbIX pacxo4oB Ha onnaTty rocyAapCTBEHHOW MOLLUSIMHbBI B MOSTHOM OObeMe.

Pasvep komneHcaumu 3a He3aKOHHOE MCMONb30BaHWE TOBApHOrO 3Haka onpegenseTcsa CyaoM Ha
ocHoBaHuy noAn. 1 n. 4 ct. 1515 'K P® ucxogsa ns xapakrepa gena n nHbIx o6CcToAaTensCTB.

B ycnoBusx, korga B 3aKOHe ykasaH MUHUMAarnbHbIA M MakCMMarbHbI pasMep KOMMeHcauuu, a Takke
NnpeaycMoTPeHO NpaBo cyaa OnpeaenaTb KOHKPETHLIN pa3Mep KOMMEeHcauumn NCX0as U3 XapakTepa HapyLleHus,
ucTel, 3asaBnssi UCKOBble TpeboBaHMA B MakcumarnbHOM pasmepe, B cuny cr. 9 AlNK P® HeceT pwuck
HaCTYMMeHNs NOCneacTBMIA COBEPLUEHUS MM MNpOLecCyanbHbIX AEWCTBUWA, KOTOPbIM B pacCMaTtpuBaemMom
cryyae 3aknio4yaeTcs B OTHECEHUM Ha ucTua cygebHbIx pacxo4oB MPOnopUuoHansHO pasmepy HeoboCHOBaHHO
3as1BMeHHON UM KOMMEeHCaUuun.

C yyeToM n3noxeHHoro cyaebHble pacxodbl UCTUA Ha onnaTty rocyAapCTBEHHOW MOLWNMHBLI NoAnexarnu
BO3MELLIEHUIO 32 CHET OTBETYMKA B pasMepe, UCHUCIEHHOM MPOMNopLUOHAarbHO pasMepy YOOBIETBOPEHHbIX
NCKOBbIX TpEOOBAHNI.

(MocTtaHoBnenwue Mpesugnyma Boeicwero ApbutpaxHoro Cyga Poccuiickon ®epepauumn ot 4 depans
2014 r. N 9189/2013, noctaHoBneHus Cyga no mHTennekTyanbHbiM npaBam oT 8 wutonsa 2014 r. no geny N
A40-93595/2011; ot 16 anBapsa 2014 r. no geny N A40-53543/2011, ot 16 cbeBpana 2015 r. no geny N
A32-3419/2014, noctaHoBneHne Broporo apbutpaxHoro anennsumoHHoro cyaa ot 7 maa 2014 r. no geny N
A28-7580/2013)

49. Cyn yOoBreTBOpsieT 3asiBlieHWe  npaBoobnagatens o  MNPUHATMM  NpedBapuTenbHbIX
obecneunTenbHbIX Mep unm o6 obecnevyeHun ncka Mo AOMEHHbIM CriopaM Mpy MpeacTaBlieHUU 3asiBUTENeM
[l0Ka3aTenbCTB HanuWuMsl y Hero npasa Ha pesynbTaT WHTENneKTyanbHON AeATenbHOCTU WM  CPEeacTBO
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nHAMBMOYyanusaumun 1 gokasaTensCTB HapyLUEHUs UCKNIYMTENBHOro npasa.

OO6LlecTBO C OrpaHMYeHHOW OTBETCTBEHHOCTbIO 00paTunocb B apOMTpaXkHbI Ccyd C  UCKOM K
VHAMBUOYanbHOMY NPEANPUHMMATENIO O 3aLUTe UCKITHYMTENBHOMO NpaBa Ha ToBapHbIA 3Hak. OgHOBPEMEHHO
MCTUOM ObINIO 3asiBMEHO XOA4aTalCTBO O NMPuMHATUM obecneynTenbHbIX Mep B Buae 3anpera OTBEeTYMKY
coBepLuaTb AENCTBUS NO Nepegayve gomeHa www.kr.ru gpyromy perncrparopy.

Cyn nepBov WHCTaHUMKM B YAOBNETBOPEHUW XodaTamcTBa UCTUA O NPUHATUM OBecneynTernbHbIX Mep
oTKasarn, cCocrnaBLUMCb HA HeOoKa3aHHOCTb OCHOBaHWU obecneuntenbHbix Mep (cT. 90 AlK P®).

ApOUTPaxHbI cyd anennaAuMoHHOM WHCTaHUUW ONpeferieHne cyda MnepBOM WHCTaHUUW OTMEHWN,
3anpeTun OTBETYUKY COBepLUaTh AEWCTBUS NO Nepegaye JoOMeHa WWWw.Kr.ru opyromy permcrpartopy.

Mpu aTom cya anennsaumMoHHOW MHCTaHUMM OTMETW, 4TO obecnevnTenbHble Mepbl MO AOMEHHbIM Cropam
npecneaytoT Lenb COXPaHEeHNs CyLLIEeCTBYOLLEro COCTOSHNS OTHOLLEHWI 1 3anpeT agMUHUCTpaTopy coBepLuaTb
Kakne-nnbo AencTBus C OOMEHHbIM WMEHEM, aHHynMpoBaTb AOMEHHOEe WuMSA U nepefaBaTb nNpasa
agMWHUCTPMPOBAHUS JOMEHHOIO UMeHU ApyroMy nuuy. [ina npumeHeHus obecnevnTenbHbIX Mep He TpebyeTcs
npeacTaBrneHns AokasaTenbCcTB B 00beme, Heobxoanumom Ans ob6ocHOBaHUA TpebOBaHWA M BO3pPaXKeHW Mo
CyLLeCcTBy cropa.

B cBsi3u ¢ BbICOKO 060pOTOCNOCOOHOCTBIO AOMEHHBIX UMEH MpeacTaBneHne AokasaTenbCTB TOro, 4To
HEeNnpuUHATNE 3anpoLUEeHHbIX Mep MOXeT 3aTpyaAHUTb U caenaTtb HEBO3MOXHbIM UCMOJTHEHNE cyp,e6Horo akKTa,
He aBnseTca Heob6XoaNMbIM.

Takum 06pa3om, AOCTATOUHBIMU ABNSAIOTCHA NPEeACTaBeHMe 3asBUTENEM 40Ka3aTeNbCTB HaNnuns y Hero
npaBa Ha pe3ynbTaT WHTENNEKTyanbHON OEeSATEeNbHOCTU UMM CPeacTBO WHAMBMAyanusauuu, a Takke ero
HapyLleHns n 06ocHoOBaHWe NpUYnH obpalleHus ¢ TpeboBaHneM 0 NpMMeHeHUN obecnevnTeNbHbIX Mep.

(MocTtaHoBnenns TpuHaguaToro apouTpaKHOro anennsaunoHHoro cyga ot 26 aerycta 2014 r. no geny N
A56-23241/2014, ot 21 depans 2014 r. no geny N A56-69712/2013)

MpakTuka paccMOTPeHNs 3asBNEHUIA O NPUHATUM NpeaBapuUTeNbHbIX
obecneynTenbHbIX Mep 3aLlUTbl aBTOPCKMX U (MNN) CMEXHBIX NpaB
B MHPOPMALMOHHO-TENTEKOMMYHUKALMOHHBIX CETSX,

B TOM yucne B cetn "MIHTepHeT"

50. Momnmo TpeboBaHW, yCTaHOBMEHHbIX YacTbto nepeon cT. 144.1 ITIK PO, 3aaBneHne 0 npuHATUK
npefBapuTerbHbIX 06ecnevnTeNnbHbIX MEP B LENSAX 3aLlUMThl UCKMIOYUTENbHBLIX NpaB B ceTu "MIHTepHeT" A0MmKHO
oTBeYaTb 06LWMM TpeboBaHNSM K COAEPKaHMIO U NOPSAAKY Nogayvm nNpoLueccyanbHbIX JOKYMEHTOB B Cy/.

B MockoBckui ropofckor Ccyd MNocTynuio 3asiBneHve obuwectBa O MPUHATMU NpegBapuTernbHbIX
obecneunTenbHbIX Mep, HanpaBIieHHbIX Ha obecneYvyeHne 3aLnTbl UCKIMTYNTENBHBLIX MPaB Ha MHOTOCEPUNHbIN
unbM,  KOTOpbIA, MO  YTBEPXAEHUO  3asBWUTEnNs,  pasMeleH  Ha onpeaeneHHbIX camnTax
NMHOPMaLMOHHO-TENEKOMMYHUKaLMoHHoN ceTn "UHTepHeT" 6e3 paspelueHns npaBoobnagaTtens-obLecTsa.

CornacHo vacTtu yeTBepToi cT. 144.1 ITIK P® npu nogaye 3asBneHus o npeaBaputenibHOM obecneyeHmm
3alUNTbl UCKITKUUTENBHBLIX MpPaB 3asBUTENb MNPEeACTaBNsAeT B Cyd LOKYMEHTbI, MoaTBepxpawowme dakt
NCMNofb30BaHWs B MHOPMaLMOHHO-TENEKOMMYHMKALMOHHBIX CETAX, B TOM yncne B cetn "MHTepHeT", 06bekToB
UCKMIOYNTENBHBIX NMPaB ¥ NpaBa 3asBuUTeNd Ha AaHHble 00bekTbl. HenpeacTaBneHve ykasaHHbIX OOKYMEHTOB B
Cyd SIBNSETCA OCHOBaHMEM [ANis BbIHECEHUSA onpegeneHnss ob oTkase B npeaBaputensHOM obecneyeHum
3alWuUTbl  UCKMOUYUTENbHBIX MpaB Ha uUAbMbl, B TOM  4uCne  KMHOUNBbMbI, Tenedunbmbl, B
WHOPMALIMOHHO-TENEKOMMYHUKALIMOHHBIX CETAX, B TOM Yucrne B ceTu "VIHTepHeT", B KOTOPOM Cy[, pasbsCHSET
npaBo Ha MOBTOPHYHO Nofady yKasaHHOro 3asiBMEHUS C BbIMONTHEHWEM TpeboBaHMI Ha3BaHHOW YacTu, a Takke
npaBo Ha Nogady ncka B o6LeM nopsiake.

OOwme TpeboBaHMA K COOEPXKAHUIO U MOPSAKY MOAAyn npoueccyasnbHbiX OOKYMEHTOB B cyd obuien
ropucomKunmn pernameHTupoBasl MK PO,

MpeacrtaBnsieMble B Cyd npoLeccyarnbHble JOKYMEHTbI OMKHbI 0TBeYaTh HE06X0AMMbIM YCTaHOBMEHHbIM
3aKOHOM TpeboBaHMSAM, HOCALLMM OOLLMIA XapaKTep 1 MO3BOMAOWMM UOEeHTMUUMPOBaTL 3asBUTENS U NULLO,
NMpVBEKAEMOE K y4acTuUIO B ierie No NoAanexalym pacCMoTpeHnto TpeboBaHmsaM.

B cuny yactm nepeon ct. 1, ct. 131 [TIK P® B 3asBneHnn O0MkHbl ObiTb ykaszaHbl B TOM 4uUcrie
HavMeHOBaHMe OTBETYMKA, €ro MECTO XUTENbCTBA UMW, €CNM OTBETYMKOM SIBNSAETCA OpraHumsauus, ee MecTo
HaxoXaeHus.

Mexay TeM HavMeHoBaHWe nuua, NoAanexallero npuBneYeHuto K OTBETY no TpeboBaHMIo O MPUHATUK
npenBapuTerNbHbIX 0becneyvmTenbHbIX Mep, OTBETCTBEHHONO 3a 3asiBNIEHHOE HapyLUEHUE WCKITHYUTENbHbIX
npaB Ha WbM, a PaBHO €ro MECTOXUTENLCTBO (MECTOHAX0XAEHME) B 3asBNEHUN HE ObINW yKasaHbl.

He npeactaBneHbl M OOKYMEHTbI, KOTOPble MOMyT CBMAETENbCTBOBaTb O HapyLIEHUU Takum JIULOM
UCKMIOYNTENBHBIX NPaB 3asBUTENS Ha PUbM, a Takke JOKYMEHTbI, MOATBEPXKAAOWMe hakT MCnonb3oBaHUS B
NMHOPMALMOHHO-TENEKOMMYHUKaLMOHHBIX CETSX, B TOM Yucne B ceTn "MIHTepHeT", 06 beKTOB NCKYUTENBHbIX
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npas 3asBUTENS.
3asaBuUTENEM HE NPEACTaBMNEHO Takke A0Ka3aTeNbCTB HanMuMsl NpaB B OTHOLUEHUM ayaMOBU3YarlbHOro
NPOuN3BEAEHUS Y KOMMAHWUKN, NPEAOCTaBUBLLEN 3asBUTENIO UCKMOYMTENBHOE NPAaBO MUCMOMb30BaTh OUIbM.

Kpome Toro, 3asiBneHne o NPUHATUU NpeABapuTenbHbiX obecneynTenbHbiX Mep OT MMeHu obliecTBa
nognucaHo ero npeacraBuTEneM, OEWCTBYIOLIMM Ha OCHOBaHWW [OOBEPEHHOCTW, MOAMUCAHHOM NULOM B
KayecTBe reHeparbHOro oupekTopa AaHHOW opraHn3auui.

OpHako Hagnexawmm o0pa3oM 3aBEPEHHbLIX KOMWUA YCTaBHbLIX [OKYMEHTOB 0OOLlecTBa, a paBHO
OOKYMEHTOB, NMOATBEPXKAAKLWMX HasHadeHWe (M3bpaHMe) ykasaHHOro nuua Ha [OOMKHOCTb reHepanbHOro
aupekTopa obLLlecTBa U ero NpaBo Ha MOAMNWCaHWE [OOBEPEHHOCTEN OT MMeHW obLiecTBa, K 3asiBNEHUO He
MPUIOXEHO.

Takum obpasom, 3asiBrieHne Nof4aHo B CYA C CyLLECTBEHHbIMWU HapyLLeHnsMyu TpeboBaHWiA rpaxgaHcKoro
npoLeccyanbHOro 3akoHa, He NOo3BOMSIOWMMY AOMKHbIM 006pa3oM YCTaHOBUTbL MPUHALMNEXHOCTb 3asBUTENIO
UCKMIOYUTENBbHBLIX NpaB Ha WibM, a Takke WOEHTUAULMPOBATbL MU0, OTBETCTBEHHOE 3a 3asiBIEHHOE
HapyleHne WCKIoYUTENbHBIX NpaB, B CBA3W C 4YeM B NpeaBaputenbHOM obecnedyeHun  3aliuTbl
UCKIMHOYMTENBbHbBIX NPaB Ha UbM 0TKa3aHo.

(OnpepenerHne MockoBckoro ropogckoro cyaa ot 28 anpens 2014 r. N 2u-73/2014)

51. B 3asBneHWM O MPUHATUN MpeaBapuTenbHbIX 00ecnedynTenbHbIX Mep AOMMKHO ObiTb  yKasaHo
HaMMeHOBaHNe N MECTOXUTENLCTBO (MECTOHAXOXAEHME) NuUa, OTBETCTBEHHOrO 3a 3asiBMEeHHOe HapylleHue
WCKIMIOYUTENBHBIX NPaB Ha UbM.

O6LecTBO, siBNAOLWEeecs obnagarenemM UCKMIOYUTENbHOW NUUEH3MM Ha uibM, obpaTunock B cyg C
3asiBreHNEM O NPUHATUM NpeaBapuUTEeNbHbIX 0becnevmTenbHbIX Mep, HanpaBneHHbIX Ha obecneveHne 3almTbl
NCKINIOYNTENBHbBIX NMPaB Ha 3TOT puibM, pasMeLleHHbI B ceTn "VIHTepHeT" Ha COOTBETCTBYHOLLEM caliTe Be3 ero
paspeLueHus.

BmecTe ¢ Tem npeacTaBnsiemMble B Cyf, NPOLIECCyarnbHble OOKYMEHTbl [OJPKHbI OTBeYaTb HeobXooumbiM
YCTaHOBIMEHHBIM 3aKOHOM TpebOoBaHMSAM, HOCALWMM OOLMA XapakTep M MO3BOMSAOWMM UOAEeHTMULMPOBaTb
3asABMTENS U NULO, NPMBIIEKAaEMOe K y4acTuIo B Aerne MNo nognexawum 3asBreHnio TpeboBaHnsIM.

B cuny vyactun yetBeptonm ct. 1, cT. 131 [TIKP® B 3aaBneHnn OOMKHbI ObiTb yKa3aHbl B TOM 4ucrie
HaMMeHOBaHNEe OTBETYMKA, Er0 MECTO XUTENbCTBA UMK, ECNIN OTBETYMKOM SIBMSIETCS OpraHu3auus, ee MecTo
HaxoXaeHus.

Mexay TeM HaMeHOBaHWe nuua, NOANeXallero npuMBeYeHUo K OTBETY Mo TpeboBaHMIO O MPUHSATUM
npefBapuTenbHbIX ObecnevmTenbHbIX Mep, OTBETCTBEHHONO 3a 3asiBNIEHHOE HapyLIEHUE WCKITHYUTENBHbIX
npaB Ha WibM, a PaBHO €ro MECTOXUTENbCTBO (MECTOHaxoXAeHue) B MOA4AHHOM 3asdABIieHWM He Obinu
yKasaHbl.

Tem cambiM ObinM  OOMNyLWEHbl HapylweHus TpeboBaHWW rpaXgaHCKoro npoLeccyanbHOro 3akoHa,
HOCAILLME CYLLECTBEHHbIN XapakTep W He Mno3Bonsowmne WUaeHTUUUMPOBaTb NNULO, OTBETCTBEHHOE 3a
3asIBMIEHHOE HapyLUEHWE UCKIIOYUTENBHBIX NPaB, B CBA3M C YeM B NpeaBapuTernbHOM obecneyeHun 3alyuTbl
NCKIMIOYUTENbHBIX NpaB Ha uibM MO JaHHOMY 3asBMIEHUIO OTKa3aHo.

(OnpepeneHne MockoBckoro ropoackoro cyaa ot 31 oktabps 2014 r. N 2n-148/2014)

52. Obpawasack B cyg ¢ 3aseneHnem B nopsgke cT. 144.1 [TIK P®, 3aassutens OomkeH Aokasatb
NpUHaANeXHOCTb eMy NpaB Ha PUnbM 1 akT UCMOMb30BaHWs ero B cetn "NHTepHeT".

O6uwecTBo (NpaBoobnagaTens) obpaTunocb B Cyd C 3asiBNIEHMEM O MPUHATUN NpeaBapUTENbHbIX
obecneunTenbHbIX Mep, HanpaBIieHHbIX Ha obecneYvyeHne 3aLnTbl UCKIMYNTENBHBLIX NPaB Ha MHOIOCEPUNHBIN
AHMMAaLUMOHHBIN (PUIbM, CEepuMu KOTOPOro pasMelleHbl Ha canTte WH(OpMaUMOHHO-TENEKOMMYHMKALMOHHON
cetn "MiHTepHeT" 6e3 pa3pelueHus npaBoobragarens.

Bmecte ¢ Tem 3asButenem He OblNO nNpeacTaBrneHO AOKa3aTenbCTB, noaTBepXaarwmx  akT
NCNonb30BaHUA B MHOPMALNOHHO-TENEKOMMYHMKALMOHHBIX CETSIX, B TOM 4ucre B cetn "UHTepHeT", cepun
aHUMaLMOHHOro (hunbma.

Tak, u3 npeAcTaBneHHbIX 3asiBUTENEM CKPUHLLOTOB HE CMEAOBAro, YTO CEPUM aHUMAaUMOHHOIO unbMa
NCMNOMb3yTCH MMEHHO Ha canTe, KOTOPbIN yKa3biBan 3asBUTENb.

CornacHo nuueH3noHHOMY JOroBOpY 3asBuUTeNto bbina npegocTaBneHa NUUEH3NaToOM UCKIIYUTENbHas
NNLIEH3MA Ha UCNONb30BaHNE CEPUN aHMMALMOHHOIO donnbma Ha OnpefeneHHbIn CPok: ¢ 5 Hosibps 2014 1. no
31 pekabps 2014 r.

3aaBMTENEM HE MOATBEPXKAEHO, YTO HA MOMEHT OOpalleHus B Cyd C yKa3aHHbIM 3asiBIEHMEM OH
obnagaeT NpaBoM UCMOMb30BaHMSA Ha OCHOBAHWUM UCKITIOYUTENBHOM NTMLEH3MN CEPUIA aHUMALIMOHHOIO bunbma.

lMoaTomMy pQaHHOe 3asBreHVe He MO3BOMNAN0 AOMKHbIM 06pa3omM  yCTaHOBUTbL  MPUMHAASIEXHOCTb
3aABUTESIO MPaB HA MHOrOCEPUIHBIN aHUMAaLNOHHBIN UNbM, B CBA3U C YEM B NpefBapuTerisHoM obecrneyeHnm
3aLUTbl UCKMOYUTESNBHBLIX NPaB H2 MHOTOCEPUNHBIA aHMMAaLUMOHHbIN (bMnbM ObINIO OTKa3aHo.
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(OnpepeneHne Mockosckoro ropogckoro cyfa ot 17 nions 2014 r. N 2n-97/2014)

53. B cnyyae yOoBMNEeTBOpPEHWsi 3asiBNEHMS O MPUHATUM NpeABapuUTEeNibHbIX obecneynTenbHbiX Mep
PockomHag3op 1 mHble nuua ob6s3aHbl MNpeKkpaTuTb CO34aHMe TEeXHUYECKUX YCIoBUK, obecnevmBaroLmx
pasmeLleHue, pacnpocTpaHeHue n WHoe ncrnonb3oBaHne dunbma Ha cante B
WHOPMALIMOHHO-TENEKOMMYHUKALIMOHHON CETH.

B cyn noctynuno 3asiBNeHWe opraHv3aumm O MPUHATMU NpefBapuTenbHbiX 00ecneynTenbHbIX Mep,
HanpaBreHHbIX Ha obecneyeHne 3alnTbl UCKMIOYUTENbHBIX NpaB Ha WbM, KOTOPLIA, MO YTBEPXOEHUIO
3asBuMTENS, pa3MeLleH B UHOPMaLMOHHO-TENEKOMMYHUKALMOHHOMW ceTu "MHTepHeT" Ha COOTBETCTBYHOLLEM
cante 6e3 paspelleHns npasBoobnagatensd, spnswowlerocs obnagarenem WCKMYUTENBHON NULEH3UN Ha
OaHHOoe ayanoBM3yarnbHOe NpoM3BeaeHNE.

B cuny 4actu nepsow cT. 144.1 ITIK P® cyg no NMCbMEHHOMY 3asiBIIEHWNIO OpraHu3auny Unu rpaxgaHuHa
BrpaBe MNpUHATbL NpeaBapuTenbHble obecnevnTenbHble Mepbl, HanpaBfeHHble Ha obecneyeHve 3awuThl
UCKMIOYUTENBHBIX MNpaB Ha ¢unbMbl, B TOM 4uCNe KNMHOWUIBbMbI, Tenedunbmbl, 3asaBUTENA B
WMHEOPMALIMOHHO-TENEKOMMYHUKALUOHHbBIX CETSX, B TOM Ynchne B ceTu "MIHTepHeT", 4O NpeabsaBneHns ncka.

B cooTtBeTcTBUMM co cT. 140 TIK P® mepamu no obecnevyeHunto ncka MoryT GbiTb B TOM YMCIE BO3JOXEHME
Ha OTBETYMKA M APYrux nuL 06513aHHOCTN COBEPLUMTL ONpeAeneHHble JENCTBUSA, Kacatrowmecs npegmeTa cnopa
O HapyleHUM UCKIYUTENBHbIX MNpaB Ha (uUAbMbl, B TOM 4uUCre KUHOUIbMbI, Tenedurnbmbl, B
WHPOPMALIMOHHO-TENEKOMMYHUKALIMOHHBIX CETAX, B TOM Yucne B ceTu "VIHTepHeT".

CornacHo 4actu yeTBepTon cT. 144.1 ITIK P® npu nogadve 3asBneHns o npeasaputerisHoM obecrnedeHnm
3alUNTbl  UCKIKOYMTENbHBIX MNpaB  Ha @unbMbl, B TOM 4ucne  KMHOWMbMbI,  Tenedunbmbel, B
WHGOPMALIMOHHO-TENEKOMMYHMKALMOHHBIX CETSX, B TOM Yncre B ceTu "NHTepHeT", 3asBuTenb NpeacTasnseT B
Cyn OAOKYMEHThI, nogTeepxaatowme akT NCnonb3oBaHnst B MHPOPMALMOHHO-TENEKOMMYHUKALMOHHBIX CETSX,
B TOM yucne B ceTu "MHTepHeT", 06 beKTOB UCKNIOYNTENBHbIX NPaB U NpaBa 3asBUTeNs Ha AaHHbIe OOBbEKTHI.

Cyn yooBneTBOpuUN 3asiBNEHME O MPUHATUMU MpeaBapuTenbHbiX obecnednTenbHbIX Mep, Tak Kak
OOKYMEHTB, noAaTeepxgatoLime dakT NCMNOMb30BaHWs YyKa3aHHOro dunema B
MHOPMALIMOHHO-TENEKOMMYHUKALMOHHOMN cetn "MIHTepHeT" Ha canTte
WHOPMALIMOHHO-TENEKOMMYHMKALMOHHOM ceTu "WHTepHeT", a paBHO [AOKYMEHTbl, OTpaxawuwme npasa
3aaBUTENSs Ha 3TOT UIbM, B CyA NpuY nogadve 3asBneHns NpeacTaBrieHbl, B CBA3N C YEM 3asaBreHNE SABMSETCS
NpaBOMEpPHbIM U HaMpaBfeHO Ha JOCTMKEHUE Luenen n 3agad, onpeferneHHblx npu npuHatum degepanbHOro
3akoHa ot 2 uionsa 2013 r. N 187-93.

Cyn obsizan ®epepanbHyto cryx0y no Hagsopy B cdepe CBSA3W, MHAPOPMALMOHHBLIX TEXHOMOMNA 1
MacCOBbIX KOMMYHWKAUUA WM UHbBIX 1ML, NpeKpaTUTb CO34aHue TEeXHUYECKUX YCIoBUI, obecnevmBaroLmx
pasmeLleHue, pacnpocTpaHeHune n nHoe NCMnonb3oBaHne dunbma Ha cante B
WMHOPMALMOHHO-TENEKOMMYHUKaLMOHHON CeTW.

(OnpepeneHne MockoBckoro ropogckoro cyaa ot 18 cdespana 2015 r. N 2u-15/2015; Onpenenexue
MockoBckoro ropoackoro cyaa ot 10 anpensa 2015 r. N 2u-37/2015)

54. o 1 mas 2015 r. 3aKkOHOM He Oblna NpeaycMOTpeHa BO3MOXHOCTb MPUHATUS MNpeaBapuUTeNbHbIX
obecneunTenbHbIX Mep B LENAX 3auTbl UCKIMIOYMTENbHBIX NpaB B ceTn "MIHTepHeT" Ha MHble (kpomMe UITbMOB)
06beKTbl aBTOPCKMX npas. <1>

<1> lpu paccMOTpeHuUM YyKasaHHbIX Oen cyn pykoBoAcTBoBancd nonoxeHuamu ct. 1441 [TIK PO B
penakumn, AencTBOBaBLUEN 0O BHECEHUS B Hee namMeHeHnn ®egepanbHbiM 3aKOHOM OT 24 Hosi6pst 2014 r. N
364-93 "O BHeceHMM n3MeHeHun B PeagepanbHbivi 3akoH "O6 nHdopmMaumm, MHPOPMALMOHHBLIX TEXHONOMMSX U
0 3awmTe nHgopmauumn" n NpaxxgaHckMii npoueccyanbHbll kogekc Poccuiickon depepaummn” n paclumpeHus
nepeyHs 06 bEKTOB, B OTHOLUEHNM KOTOPbLIX MOTYT ObITh MPUHSATLI YKa3aHHbIE Mepbl.

O6LecTBO obpaTUnock B Cya C 3asiBNEHUMEM O MPUHATUM NPeABapUTENbHbIX 00ecneyvnmTenbHbIX Mep,
HanpaBreHHbIX Ha obecrnevyeHne 3alMTbl UCKITIOYMTENBHBLIX MpaB Ha BuaeonpousBefeHve (Ha3BaHWe He
yKas3aHo), pasMeLleHHOe Ha caiTe MHOPMaLMOHHO-TENEKOMMYHMKALUMOHHONM ceTn "VIHTepHeT".

B yooBneTBopeHumn 3asiBneHns 6biro oTkasaHo no crnegyowmnm OCHOBaHWSM.

depepanbHbiM 3akoHOM OT 2 umiona 2013 r. N 187-®3 "O BHeceHUM U3MEHEHWA B OTAENbHblE
3akoHodaTenbHble akTbl Poccunckon ®efepaumm nNo BOMpoOcaM 3allUTbl MHTEMMEKTyanbHbIX MpaB B
WHPOPMALIMOHHO-TENEKOMMYHUKALIMOHHbIX cetax" npeaycMoTpeHo NpUHATHE npeaBapuTenbHbIX
obecneunTenbHbIX Mep B LIENAX 3aUThl UCKIMIOYUTENbHBIX NPaB UMEHHO U TOMbKO Ha (UNbMbI, B TOM 4ucre
KMHOUIbMbI, TeneunbMbl.

Bo3MOXHOCTb NpMHATUA NpeaBapuTeNbHbIX 0becnevnTenbHbIX Mep B LensX 3aliMTbl MCKIIOYMTENbHbIX
npas Ha UHble (KpoMe hnnbMoB) 06 bEKTbI aBTOPCKMX NpaB 3aKkOHOM He MpeayCcMOoTpeHa.
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B naHHOM 3asiBNEHMM UcMnpallmMBanochb NPUHATUE NpeaBapUTENbHbIX obecneyvnTeNbHbIX Mep B LEnsx
3aLUMTbI UCKITIOYMTENBHbBIX MPaB Ha BMOEONpou3BeaeHe (Ha3BaHNE He yKa3aHo).

W3 npegcrtaBneHHOro 4Orosopa BO3ME3AHOIO OKa3aHUs yCnyr, 3akfioYyeHHOro mexgy obwectsoM u B.,
crnegoBaro, YTO Ha3BaHHOE BuaeonponsseneHne cobCcTBEHHO PUNBMOM HE SIBNSAETCS, Tak Kak npeacraBnsdet
CcOoBOM CMOHTMPOBAaHHYO BUAEO3annChb y4ebHbIX yPOKOB Ha onpederneHHble TeMbl, COCTOSALWNE U3 Pa3faeroB.

Tak, cornacHo gorosopy ucnonHutens (B.) no 3agaHuio 3akasdnka (obLiecrtsa) oba3yeTca NoaroToBUTb U
NPOBECTM B OMpeferneHHbIi CTOpoHaMu nepuog ydebHble ypokn. Bo BpeMsi MpoBedeHUSI YPOKOB 3aKa3umk
OpraHn3oBbIBAET M MPOBOAWT BUAEOCHEMKY. Pe3ynbTaTtom COTpyAHMYECTBA CTOPOH SBMSETCS UTOroBas
CMOHTUpPOBaHHasA BWAEO3anMCb YPOKOB. 3akasyumk rapaHTMpyeT cobniogeHne muYHbIX aBTOPCKMX NpaB
NCMNOMHMTENS, Kak aBTOpa TEKCTOB YPOKOB.

B cootBetctBMM co cT. 1263 K P® aBTopamun ayavoBu3yarnbHOro npousBedeHus ssnsiTca: 1)
pexuccep-noCTaHOBLUMK; 2) aBTOp cueHapus; 3) KOMMO3UTOp, SABMSIOWMIUCA aBTOPOM  My3blKarbHOro
npousBefeHus (C TekcToM wunu 06e3 Tekcra), CrneunanbHO CO34aHHOro Ans 3TOro  ayAvoBM3yarbHOro
Npon3BeLEHNS.

Kakne-nnbo JoKymMeHTbl, noATBepXaallwmne co3gaHne BUOEONpPouM3BedeHus B KadecTBe dunbma, ero
pervctpauumio B focygapcTBeHHOM perncrpe hurnbMOB, @ paBHO NPUHAAIEXHOCTb OOLWECTBY UCKIHOYUTENBHbIX
npaeB Ha Takonm puUNbM (NMLEH3NOHHbBIE LOrOBOPbI C PEXMCCEPOM-NMOCTAHOBLLMKOM, aBTOPOM CLEHapus W
KOMMO3NTOPOM), B CYA, He NpeAcTaBneHbl; JOroBOp C aBTOPOM TEKCTa YPOKOB cam no cebe o cosgaHum dunbma
CBUOETENbCTBOBATL HE MOXET.

(Onpepenexnne MockoBckoro ropoackoro cyga ot 30 gekabps 2013 r., onpepeneHne MoCKOBCKOro
ropoackoro cyga ot 15 gekabps 2014 r. N 2n-183/2014)

Mo aHanorM4yHbIM OCHOBaHUAM BbIfIO OTKa3aHO B YAOBNETBOPEHUN 3aSBNEHUSA TENEKOMNAHWUM O MPUHSATUN
npeaBapuTenbHbiX obecneunTenbHbIX Mep, HanpaBneHHbIX Ha obecneyeHne 3alnTbl UCKMOUYUTENBHBLIX MpaB
Ha ayguoBusyansHoOe NpounsBeaeHue - TenenporpaMmmy.

BmecTe ¢ TeMm U3 npeacTaBneHHbIX B Cy4 LOKYMEHTOB CreaoBaro, YTO Has3BaHHOe ayauoBusyanbHoe
npou3BefeHne - TenenporpaMma coOCTBEHHO UNBMOM He SBMSETCsA, Tak Kak npeactaBnsieT cobon
Ternenporpammy, XaHp u oopmaTt KOTOPOW onpeaensitoTCs Kak pa3BrekaTenbHbIV AOKYMEHTanbHbIN penopTax.

B cootBetctBUM co cT. 1263 K P® aBTtopamn ayguoBmsyanbHOro npousBeneHns ssnswortca: 1)
pexuccep-nOCTaHOBLUMK; 2) aBTOp cueHapus; 3) KOMMO3UTOpP, SABMASIOWMNCA aBTOPOM  My3bIKarbHOMO
npovsBeneHnsa (C TekCToM wunu 6e3 TekcTa), cneumanbHO CO3L4aHHOMO ANd 3TOro  ayauoBM3yarbHOro
npovnsseneHus.

Kakne-nmbo [OOKyMeHTbl, noATBepxAalwlue co3gaHve  ayauoBM3yanbHOro  Mpouv3BedeHus -
TernenporpaMmel - B Ka4yecTse dunbma, ero peructpaumio B 'ocygapCTBeHHOM peructpe (unbMoB, a paBHO
NPVHaANEeXHOCTb 3afBUTEMO UCKMIOYUTENbHLIX MpaB Ha Takom unbM  (NIMLEH3UOHHbIE  OOrOBOpPblI  C
peXnccepoM-noCcTaHOBLLUKOM, aBTOPOM CLIEHApPUs U KOMMO3UTOPOM), B Cy HE NMpeaCTaBrieHbl.

(OnpepeneHne MockoBckoro ropogckoro cyga ot 1 asrycta 2014 r.)

Kpome TOro, nmpveefeHHas npaBoBas MNO3ULUS cnefyeT M M3 COBOKYMHOrO aHanm3a W TONKoBaHus
nonoxeHun ct. 144.1 I'MK P® ¢ npaBunamu, yctaHOBMEHHbIMU YacTbio yeTBepTon K P® un depepanbHbiM
3akoHoM oT 27 utonst 2006 r. N 149-03 "O6 uHdopmaumm, MHPOPMALUNOHHBIX TEXHOSOMMSX U O 3aluTte
MHGopMauun®.

Takum 06pa3om, OTCYTCTBYHOT MpaBOBblE€ OCHOBAHWS ANSA yOOBNETBOPEHUS 3asiBIEHUA O MPUHATAN
npeaBapuTenbHbiX obecneynTenbHbIX Mep, HanpaBneHHbIXx Ha obecneyeHne 3alnTbl UCKMOYUTENBHBLIX MpaB
Ha KHUIYy, pa3MeLLeHHyto Ha canTe B ceTu "MIHTepHeT" 6e3 paspelueHuns npaBoobnagartens.

(Onpepenexne MockoBckoro ropogckoro cyga ot 17 gekabps 2013 r. N 2u-114/2013)

55. Mocne 1 maga 2015 r. npegBapuTenbHble obecnevnTenbHble Mepbl MOTYT OblTb MPUHATBI HE TOJMBKO B
OTHOLLEHUWN NpaB Ha UNbMbI, B TOM YnCIe KNHOUITbMbI, TeNedunbMbl, HO U B OTHOLLEHMM MNpaB Ha nobble
apyrve obbekTbl aBTOPCKUX M (MNKU) CMEXHbIX MpaB, KpOMe MnpaB Ha doTorpadmyeckme npoussBeneHus u
npoun3BefeHnsi, Nony4YeHHble cnocobamm, aHanornyHelMu cpotorpadum.

OpraHusaumst auMpHOro unu kabenbHoro BelwaHust - obnagartenb MWCKMIYMTENBHOIO MpaBa Ha
coobuieHne B achmp unu no kabenw pagvo- M Tenenepedad kaHana BrpaBe TpeboBaTb NPUHATUSA
npeaBapuTenbHbIX obecneynTenbHbIX Mep B Cryvae TpaHCrsuuyM 3TOro TerekaHana Ha cante B CeTu
"MHTepHeT" 6e3 ee paspeLueHus.

B cBs3u c BBegeHveM B gencteue degepansHoro 3akoHa ot 24 Hos6psa 2014 1. N 364-®3 "O BHeceHun
naveHeHnn B @depepanbHbli 3akoH "O6 MHopmauun, MHGOPMAUMOHHBIX TEXHOMOMMAX W O 3awuTe
nHdopmaumn" n INpaxkgaHcKkMi npoleccyanbHbi kKogeke Poccuiickon degepaumm” obLLEeCcTBOM C OrpaHUYEHHON
OTBETCTBEHHOCTbIO ObINIO NoJaHO 3asiBieHMe O MPUHATMU MpeaBapuTenbHbiX obecnednTenbHbIX — Mep,
HanpaBIieHHbIX Ha obecnevyeHue 3almTbl aBTOPCKMX U (MNM) CMEXHbIX MpaB Ha cooblleHne nepepad
(TeneBu3noHHOE BeLLaHume) TenekaHana "Haw dyt6oN", pasmeLlleHHoe Ha cante
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WH(OPMALIMOHHO-TENEKOMMYHUKALIMOHHON ceTu  "VIHTepHeT", KOTopoe, MO YTBEPXOAEHUIO 3asdABUTEnNS,
TpaHcnupyeTcst B MHADOPMaLMOHHO-TENEKOMMYHMKALMOHHOW ceTu "MIHTepHeT" Ha COOTBETCTBYHOLLEM caliTe 6e3
paspeLleHnsi npaBoobnagaTens.

M3 nonoxennn n. 1 ct. 1303 'K PO cnegyet, YTo MHTENNEKTyanbHble NpaBa Ha coobLleHne B adump unm
no kabent paguo- M Tenenepenad (BeljaHue opraHusauui 3UMPHOrO M KabemnbHOro BellaHusl), SABMAKTCA
CMEXHbIMW C aBTOPCKUMM NpaBamMy (CMeXHbIMU NpaBamu).

B cunynogn.3n. 1 cr. 1304 TK P® obGbekTtamy CMeEXHbLIX MpaB SABMSATCSA COoOLeHUs nepegad
opraHusaumin aupHOro nnu kabenbHOro BelwaHns, B TOM 4Yucne nepefad, CO3[aHHbIX CaMoW opraHu3aumen
achmpHoro unm kabeneHoro BelaHnst NMBO Mo ee 3aka3y 3a CYET ee CpeacTB APYron opraHnsauuen.

3asBuTenb MMEET NULEH3NI0 Ha OCYLLECTBIEHNE TEMNEeBU3MOHHOIO BeLlaHus, SABMSETCS OpraHu3aumen
3MpPHOro 1 KabenbHOro BellaHus, UMEET UCKITYUTENBHOE NPaBo coobLleHns B 3dup unu no kabento paguo-
n Tenenepenay (adupHoe n kabernbHoe BeLlaHue).

Cyoom ycTaHOBMeHO, YTO Ha caunTe B ceTu "VIHTepHeT" B OTCYTCTBME paspelleHns 3asiBuTens
OCYLLECTBMAETCH TPAHCNALMA TenekaHana, T.e. coobueHne B achmp nnm no kabento tenenepenad.

CornacHo cT. 1312TK P® B uensax obecnedyeHuss ucka nMo geriaMm O HapyLEeHUM CMEXHbIX MpaB K
OTBETYMKY UMW K NNy, B OTHOLLEHUWN KOTOPOIO MMETCH AOCTaTOYHbIE OCHOBaHWS nonaratb, YTO OHO SIBNSeTCS
HapyLwMTENeM CMEXHbIX MpaB, a Takke K 0ObEKTaM CMEXHbIX NpaB, B OTHOLIEHMM KOTOpbIX MpeanonaraeTcs,
YTO OHM SABNAKTCHA KOHTpadakTHbIMU, COOTBETCTBEHHO MPUMEHAOTCA Mepbl, NpeaycMoTpeHHble cT. 1302
JaHHOro Kkogekca.

B cootBetctBuM co ct. 1302 'K PP cyn Takke MOXET NPUHATH copasMepHble obbemy K XxapakTepy
npaBoHapyLLleHns obecneynTenbHble Mepbl, HaNpaBeHHbIE Ha NPeCeYeHne HEMPaBOMEPHOrO UCMOMb30BaHUS
npou3segeHnii B UHHPOPMaLMOHHO-TENEKOMMYHUKALNOHHBIX CETSX, B YaCTHOCTM Ha OrpaHuyeHve [ocTyna K
MaTepuanam, CoagepXxalimm He3akOHHO UCNOSNb3yeMble MPON3BEAEHNS.

Cyn yooBneTBopun ykasaHHOe 3asiBrieHue, Tak kak Obinm npeacTaBneHbl JOKYMEHTbI, NOATBepXaatoLlne
dakT TpaHcnauun TenekaHana "Haw ®Pyt6on" Ha cante B MHOPMALUOHHO-TENEKOMMYHUKALMOHHOW CETU
"MHTepHeT", a paBHO JOKYMEHTbI, MOATBEPXKAAOLLME UCKIOYNTENBHbIE MpaBa 3asdABUTENst Ha TerneBU3MOHHOE
BellaHue TenekaHana "Haw ®ytoon".

(Onpepenenne MockoBckoro ropogckoro cyga ot 1 uoHsa 2015 r. N 2u-80/2015)

[MpaBa Ha My3blKarbHble NPOM3BEAEHNS A0 NpeabsaBNEHMs Ucka B Cy4 MOryT ObiTb 3allMLEHbl NyTeMm
NPUHATUA NpeaBapuUTeNnbHbIX 0becneyYnTensHbIX Mep.

B cyn noctynuno 3asiBNeHWe opraHvM3aumm O MPUHATMU NpefBapuTenbHbiX 00ecneynTenbHbIX Mep,
HanpaBreHHbIX Ha obecneYvyeHne 3alLmTbl aBTOPCKUX U (UMW) CMEXHBIX NPaB Ha My3blkanbHOE Mpou3BedeHuE,
pasMeLleHHoe, no YyTBEPXKAEHUIO 3agBuTens, Ha COOTBETCTBYIOLLEM canTe B
WHOPMALIMOHHO-TENEKOMMYHUKALUMOHHON ceTu "MHTepHeT" Be3 pa3pelueHus npaBoobnagarens.

Cyg npuwen k BbiBogy 00 yoOBNETBOPEHUN 3asiBNEHNSA, TaK Kak Npu ero nogadve Obinv npencraBneHbl
OOKYMEHTbI, MOATBepXaatoLme (hakT UCNONb30BaHNSA yKa3aHHOMO My3blKanbHOro NPOM3BeAEeHUs1 Ha canTe B
cetn "VIHTepHeT", a paBHO JOKYMEHTbI, OTpaXKaloLLMe UCKMNUYMTENbHbIE NpaBa 3asBUTENS Ha 3TO My3blkanbHoe
npoun3eBeneHue.

(OnpepenerHne MockoBckoro ropogckoro cyaa ot 19 mas 2015 r. N 2u-57/2015)

B cootBeTctBUM cO cTatben 144.1 [TIK P® npeaBaputenbHble obecneunTternibHble Mepbl MOryT ObITb
NPUHATLI ANs obecnevyeHns 3aLmMTbl aBTOPCKUX U (MMN) CMEXHBIX MPaB Ha NuTepaTypHbIE MPOM3BEAEHNS.

M3patenbcTBO 06paTMnoOCh B CyA C 3asBNEHMEM O NPUHATUN NpeaBapuTenbHbiX obecneunTensHbiX Mep,
HanpaBreHHbIX Ha obecrneyveHne 3aLnTbl aBTOPCKUX U (UNTN) CMEXHbIX MpaB Ha MPOWU3BEAEHMS NUTepaTypbl,
KOTopble, MO YTBEPXOEHWUIO 3asiBUTENs, pasMelleHbl B MHAOPMAaLMOHHO-TENTEKOMMYHUKALMOHHOW CEeTU
"MIHTepHeT" Ha COOTBETCTBYIOLEM calTe Ge3 paspelleHns npaBoobnagaTens, sBrsoleroca obnagarenem
WCKMIOYNTENBHON NIMLEH3UN Ha JaHHbIE MPON3BEOEHMS.

Mockonbky B cyd Obinv npeactaBreHbl OOKYMEHThI, nogTeepxaatolime ¢akT MCMNoMb30BaHWUS LaHHbIX
npoussefeHn nuTepaTypbl Ha cante B ceTu "UIHTepHeT", a Takke JOKYMEHTbI, OTpaxatolme WUCKMIYNTENbHbIE
npaBa M3gaTenbCcTBa Ha 3TU MPOU3BEAEHUS NUTepaTypbl, 3asiBNieHMe Obino NpuM3HaHO NPaBOMEPHbLIM U
HanpaBfeHHbIM Ha JOCTWXXEHUE Lienen 1 3agad, onpegeneHHbiX Npu npuHaTum PepepanbHOro 3akoHa ot 24
Hos6ps1 2014 1. N 364-03, B CBSI3N C YEM YAOBIIETBOPEHO.

(OnpepenexHne MockoBckoro ropogckoro cyaa ot 29 mas 2015 r. N 2u-79/2015)

BOI'IpOCbI 3allnTbl NpaB Ha pe3ynbTaThbl I/IHTe.I'IJ'IeKTya.I'IbHOﬁ
0esaATenbHOCTU, CO3aaHHble 3a cHeT BoaKETHbIX cpencTs

56. MNMpaBa Ha pe3ynbTaTbl UHTENNEKTYaNbHON OeATENbHOCTU, CO3AaHHbIE 3a cYET GHOKETHbIX CpeacTs,
npuHagnexat Poccuiickon ®eaepauun, ecrnv 3170 NpeayCMOTPEHO FOCYAapCTBEHHbIM KOHTPAKTOM/OOroBOPOM.
B cnyyae npuHagnexXHoCcTn UCKNYnTEenbHOro npaea He Poccunckon depepauum npaBoobnagatens o6si3aH
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3aKIMYUTL C roc3akaszynmkom JOroBop O 0e3Bo3Me3gHOM MNpefoCTaBfeHUN NpaBa Ha WUCMONb30BaHWE Takoro
pesyrnbTata UHTENNEeKTyanbHOM 4eATENbHOCTM NPY U3rOTOBMEHUN MOCTABMSAEMbIX TOBapoB MO0 BbIMNOSTHEHWM
noapsgHbiX paboT Anst rocygapCTBEHHbIX HYXKA,.

OpraHu3auuns obpatunacsk B apbutpakHbIn Cya C MICKOM K OPYrov opraHvM3aumm O 3anpeTe MCnorb30BaTh
nporpammy ans ABM n B3bickaHuM yObITKOB. K yyacTuio B gene B KayecTBe TPeTbero nvua, He 3asBrsioLwero
caMocToATeNbHbLIX TpeboBaHui, NnpueneyveH ®oHA coumanbHOro ctpaxosBaHusa Poccuiickon ®epepaumun (ganee
- ®CC PO).

[eno HeogHOKpaTHO paccMaTpuBarnocb apouTpakHbIMM cydamu. B BbiHECEHHbIX MO Aeny cyaebHbIX
MOCTaHOBIEHUSIX Cyabl COCMNanucb Ha cregyloLlee.

[MpaBoBOMY perynmpoBaHuO BbINOMHEHNS HAy4YHO-UCCNEOOBAaTENbCKMX, OMbITHO-KOHCTPYKTOPCKUX WU
TexHonormyecknx pabot nocedweHa rmasa 38 MK P®. Npu 9ToM K rocyaapCTBEHHbIM WM MYyHULMNAMNbHBIM
KOHTpaKkTaMm, B paMKax KOTOPbIX TakMe paboTbl BbINOMHAOTCS AN rOCY4apCTBEHHbBIX U MyHULUMNANbHbLIX HYXA,
NPUMEHSIIOTCA Takke npasBuna cr. 763 - 768 TK PP o nogpsgHbix paboTax Ans rocydapCTBEHHbLIX U
MYHULMNANbHBLIX HYXA,.

[MpaBa McnonHWUTENs M 3akasynka Ha pesynbTaTbl paboT, KOTOPbIM MPEeAOCTaBMSETCA MpaBOBas OXpaHa
KaK pesyrnbTaTaM UHTEeNNeKTyanbHON eaTenbHOCTHN, onpeaensaTca B COOTBETCTBMM C npaBunamun pasgena Vil
K Po.

B cootBetctBUM ¢ n. 1 cT. 1229 K PO rpaxgaHvH uvnu opuyamdeckoe nuuo, obnagawouwime
UCKNIOYNTENBbHBIM  MPpaBoOM Ha pe3ynbTaT  UHTENMeKTyanbHOW  OedTenbHOCTM WNU  Ha  CpeacTtBo
nHavBuayanusaummn (npasoobnagartens), BNpaBe WCMNOMb30BaTb Takow pe3ynbTaT WM Takoe cpeacTBo Mo
CBOEMY YCMOTPEHMIO foObIM He MpOTUBOpPEeYallMM 3akoHy crnocobom. [MpaBoobnagaTtens MoOXeT
pacnopsXkKaTbCsA UCKIIOYMTENBbHBIM NPABOM Ha pe3ynbTaT MHTENNEKTyanbHON OeATENbHOCTU UM Ha CPEeACTBO
nHamsugyanusaumm (ct. 1233), ecnm Kogekcom He npegyCMOTPEHO MHOE.

[MpaBoobnagatens MOXeT MO CBOEMY YCMOTPEHWU paspellaTs WNM 3anpewarts Apyrum nuuam
ncnonb3oBaHWe pesynbTata MHTeNneKTyanbHOM AeaTenbHOCTU Unu cpeacTea nHamesuayanunsaumm. OTcyTcTeue
3anpeTa He cYNTaeTCH paspeLleHnem (cornacuem).

Jpyrve nuua He MOryT UCMOfb30BaTe COOTBETCTBYIOLIME pe3ynbTaT WHTENNeKTyarnbHOW AeATenbHOCTU
unn Ccpeactso  uHAuMBuayanusaumm 6e3  cornacust npaBoobnagaTtensi, 3a  UCKMYEHVMEM  CIyyaes,
npeayCcMOTPEHHbIX Ha3BaHHbLIM KogeKcoM. cnonb3oBaHue pesdynbTaTta UHTENNEKTyarnbHON 4eATENbHOCTU UMK
cpeacTBa MHavMBuayanusaumm (B TOM YMcre UX UCNonb3oBaHWe cnocobamu, npenycmMoTpeHHbiMU Koaekcom),
€cnM Takoe WCMonb30BaHWE OCYLLECTBISieTcss 6e3 cornacus npaBoobnagaTens, SABNSeTCA HE3aKOHHbIM U
BrieYeT OTBETCTBEHHOCTb, YCTAHOBMEHHYO KodeKcom, ApyrMMU 3akoHamu, 3a MUCKIYeHueMm criyyaes, koraa
ncrnonb3oBaHWe pesynbTaTa WHTENNEKTyanbHON OeATEeNbHOCTU UMW cpeacTBa MHOAUBMAyanu3aumv nvuamm
WHbIMKW, YeM NpaBoobnagaTens, 6e3 ero cornacusa 4onyckaeTca AaHHbIM KOOEKCOM.

lMonoxeHus o npaBax rocygapcTBa Ha pesynbTaTbl MHTENNEKTyanbHOW AEesATENbHOCTU, CO34aHHbIe MO
rocyaapCTBEHHOMY UM MyHULMNANbLHOMY KOHTPaKTy, cofepXaTtcs Takke B rnaBax yetBepton 4vactu [K PO,
MOCBSAILLEHHbIX MpaBaM Ha pasfnuyHble pesynbTaTbl WHTENMeKTyanbHOW AesaTenbHocTn: B CT. 1298 -
npou3BefeHnst Hayku, nutepatypbl M UcCKyccTBa; B CT. 1373 - un300peTeHusi, MonesHble MOAENM,
NPOMBbILLITEHHbIE 00pasubl; B CT. 1432 - CENEKUMOHHbIE OOCTWXKEHUS; B CT. 1464 - TONONMOrMN WHTErpanbHbIX
MUKPOCXeM; B CT. 1471 - cekpeTbl NPON3BOACTBA (HOy-xay); B rnaee 77 - eQuHble TEXHOIOTUMN.

Mo obwemy npaBuny WUCKNIOYUTENBHOE MPaBO Ha pe3ynbTaT WHTENMEKTyanbHOW OesATEeNbHOCTH,
CO3[aHHbIA  MpPU  BbINOMTHEHUN TFOCYOAPCTBEHHOrO UMM MYHUUMMANbHOIO  KOHTpakTa, MpUHagnexuT
WCNONHUTENIO, ECINN rOCYAAPCTBEHHBLIM UMW MYHULIMMAMNbHBIM KOHTPAKTOM HE NPeayCMOTPEHO, YTO 3TO MpaBo
npuHagnexnt Poccuiickon ®depepaumn, cybbekty Poccuickon ®degepaumy  unu MyHUMULMNANbHOMY
06pa3oBaHMi0, OT MMEHW KOTOPbIX BbLICTYNAET rOCYOAPCTBEHHbIN WM  MyHUMUMNAnbHbIA  3aka3yuk, nmbo
COBMECTHO UCTIOMHMTENIO U COOTBETCTBYIOWEMY Ny6nnyHomy obpasoBaHuio.

Cynom yctaHoBneHo, 4to B goroope 1998 roga ncreuy n ®CC PP cornacoBanu, 4TO aBTOpPCKME npasa
Ha cospgaBaeMble ans $CC Poccun nogcuctemsl EMUC "Couctpax" npuHagnexaTt UCNOMHUTENo, a nopsaok
Nonb30BaHNS UMYLLLECTBEHHBLIMU NpaBaMu NOANEXUT AONONTHUTENBHOMY COrflacoBaHUIO CTOPOHaMuM [0roBopa.
Mpn aTOoM BOMpPOCHI aBTOPCKOrO COMPOBOXAEHMWS, adanTauumv, MOLEPHM3aUUN U BHeAPEHUs paspaboTaHHbIX
NporpamMmHbIX NPOAYKTOB K MpegMeTy AaHHOro A0roBopa He Obifiv OTHECEHBDI.

Brnocneacteum B rocygapCTBEHHOM KOHTPaKTE Ha BbIMONHEHME paboT Mo MOAepHW3auun n pasBuUTUIo
EMNC "Couctpax" 2005 roga yctaHOBNEHO, YTO nmyLlecTBeHHble NnpaBa Ha EWMNC "Couctpax" npuHagnexat
®CC PO, nmyllecTBeHHble MpaBa Ha WHCTPYMEHTanbHble CpeacTBa M TEXHOMNOrMyeckne KOMMOHEHThl, Ha
OCHOBE KOTOpbIX co3aaHa nporpamma EMNC "Couctpax”, npuHagnexaT UCMONHUTENIO.

Tarke mexgy PCC PO (3aka3umMkom) M 3TUM MCNOMHUTENEM 3aKMio4anucb OTAENbHblIE OOroBOpPbI, MO
YCIOBMSIM KOTOPbIX BCE MMYLLLECTBEHHbIE NMPaBa Ha CO3[4aHHble OOBLEKTbl MHTENNEeKTyanbHON COBCTBEHHOCTU
npy X NCNoNIHEHUN nepepatoTcs 3akaszyunky - PCC PP 1 moryT 6biTb MCNONb30BaHbI TONTbKO C €r0 MMCbMEHHOTO
paspeLueHns. NHbIX NONOXKEHNN O COCTaBe MMYLLECTBEHHbIX MpaB pa3paboTynka - MCMOMHUTENS TFOCKOHTpakTa
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Ha pesynbTaTbl paboT, BeINOMHAEMbIX UM ¢ cucteMon nporpamm EMUC "CoucTpax”, 4OroBopbl HE CoaepKanu.

B cootBeTctBMM co cT. 12 3akoHa Poccuiickon ®epgepaumm ot 23 ceHTtabpsa 1993 r. N 3523-1 "O
NpaBOBOW OXpaHe MporpamMM Ansi ANEeKTPOHHbIX BbIYMCANTENbHBLIX MaLlLVH 1 6a3 AaHHbIX" (ganee - 3akoH PO ot
23 ceHTa6psa 1993 r. N 3523-1), nencreoBaBwero B nepuog co3gaHus EMNC "Couctpax”, mcknoumTtensHoe
npaeBo Ha nporpammy ansa 3BM, cosgaHHyo npu BbINOMHEHWM paboT no rocyaapCTBEHHOMY KOHTPakTy,
NpUHaANEeXnT UCNONHUTEN (NoapsaYnKY), eCnn rocyaapCTBEHHbIM KOHTPAaKTOM He YCTaHOBIIEHO, YTO 3TO
npaeso npuHagnexut Poccuiickon depepauuun, oT MMEHW KOTOPOW BbICTYNaeT rocyAapCTBEHHbLIN 3aKa34uk.
Tarke HopMmamm n. 3 cT. 12 3akoHa P® o1 23 ceHTabpa 1993 r. N 3523-1 ycraHaBnuBanocb, 4TO B criyyae,
€CI1 UCKIMIDYNTENBHOE NpaBo Ha nNporpammy Ans IBM nprMHagnexuT B COOTBETCTBMM C N. 2 3TOW CTaTby He
Poccwuiickon depepaummn, npaBoobnagatens 00si3aH 3aKMOYMTb C 3aKa3yMKOM JOroBop O ©6e3BO3Me3gHOM
npegocTaBrieHnMn Npaea Ha UCMnonb3oBaHMe nporpammbl Anss IBM npu n3rotoBrneHMn nocTaBnsieMbiX TOBapoB
nnBo BLINOMHEHUM MOAPAOHbLIX paboT Ans rocyAapCTBEHHbIX HyXA. AHanoOrMyHble HOPMbl HalUM CBOE
3akpenneHue B cT. 1298 TK P®. CornacHo n. 6 cT. 1298 'K P® npaBuna aTon cTatbu Takke NPUMEHSATCH K
nporpammam ana 3BM, co3gaHue KOTOpbIX He Oblo MpegyCMOTPEHO TOCYAapCTBEHHBIM KOHTPAKTOM s
rocygapCTBEHHbIX HYX, HO KOTOpbIe Oblnv co3gaHbl NPV BbINOHEHNN TAKOTO KOHTPaKTa.

Kak yctaHoBun cyd, n3 OykBanbHOro TornkoBaHus goroopa 1998 roga He cnegyet, 4to Ansl ero
NCNOSNTHEHNS ncnonHuTenem (McTuoMm) Gbina NnpegocTasneHa nporpamma gns 9BM nubo no pesynbtatam ero
BbINOSIHEHNSA BO3HUK OOBLEKT WHTENNEeKTyanbHON AeATenbHOCTM - nporpamma ang 3BM, uckniountensHble
npaBa Ha KOTopyl ObINn nepefaHbl B YCTAHOBMEHHOM [OOrOBOPOM W 3aKOHOM MOpSOKe MCMOMHUTENHO
KOHTpakTa.

OueHvB NpeAcTaBfeHHbIe [OKa3aTenbCTBa, Cyd Mpuvwen K BbiBOQY O TOM, YTO He [Jokas3aH akT
npuobpeTeHnst ncnonHuTenem npas Ha nporpammy Ans OBM B pesynbTate MCNOMHEHUS YKA3aHHOMO Bbllle
Jorosopa.

Mpu aToM cyabl Npuwnu K BelBoAy, 4To nporpammbl EMNC "Couctpax" cosgaBanucb 3a cyeT CpPeacTB
6rogkeTa Ha OCHOBaHMM rOCyapCTBEHHOMO 3aKasa U B CUIy AENCTBYIOLLEro Ha TOT Mepuos 3akoHodaTenbCcTBa
npaesa Ha HuX npuHagnexanu Poccunckon ®epepauuun, oT UMEHU KOTOPOW BbICTynan rocygapCTBEHHbIN
3aKasuuKk.

(Onpepenenne CynebHol konnermm no 3kOHoMMYecknm cnopam BepxosHoro Cypa Poccwuiickon
depepaumm ot 19 Hos6psa 2014 r. N 305-0C14-3982)

57. B cny4yae npuHagnexHoctn Poccuiickon depepaumm B nuue rocsakasyuka B CUMy 3akmoYeHHOro
KOHTpaKkTa WMYLLECTBEHHbIX TMNpaB Ha €OVMHYI  MHTErpupoBaHHYK  MHAOPMALMOHHYKD  CUCTEMY
(rocyaapcTBEHHYHO MH(POPMALMOHHYIO CUCTEMY) FOCy4apCTBO ABMSieTCs NpaBoobnagarenem Kak BCEW CUCTEMBI
B LIESIOM, TaK 1 ee 4YacTen.

OpraHusaunsa obpatmnack B apbuTpaxHblii Cyg, C UICKOM K OPYron opraHusaumm o0 3anpeTte UcCnonb3oBaTb
nporpammy ans 3BM u B3bickaHun yObITKOB. K yyacTuio B Aene B kKadecTBe TpeTbero nvua, He 3asBhsioLlero
caMocTosATeNbHbLIX TpeboBaHMi, NpuBneyveH ®oHA coumanbHoro ctpaxoBaHusa Poccuiickon ®Pepepaummn (oanee
- ®CC PO).

Kak yctaHoBneHo cygom, mexgy PCC PP 1 OTBETUMKOM 3aKIHOYEHbI FOCYAapCTBEHHbIE KOHTPAKTbl Ha
BbinoniHeHne B 2012 n 2013 rogax paboT NO TEXHUYECKOM MNOJOEPXKE W CEPBUCHOMY OOCIYXMBaHMIO
MHOPMAUNOHHBIX cucteM u pecypcoB PCC PP, npuknagHbix @yHKUMOHanbHbIX noacuctem EUNUC
"CoucTpax".

Mo ytBepxaeHuto wuctua, B coctaBe EUNC "Couctpax" wucnonb3dyetcs nporpamma ans  OBM,
npaBoobnagaTenem KOTOPOWN OH siBNAeTcA. 10 MHEHMIO UCTLA, OTBETHYUKM, BbINOSHAS paboTbl MO FOCKOHTPaKTy
ana ®CC P® no TexHuyeckon MNOOAEPXKKE, CEPBUCHOMY COMPOBOXAEHUIO W pPa3BUTUIO  NPUKITAOHbIX
dyHKUnoHanbHbIx nogcmctem EMNC "CoucTtpax” u ocylecTsnas mogmdukaumo 4aHHONW CUCTEMbI, HE3aKOHHO
0e3 paspelueHus npaBoobnagaTens UCnonb3oBanu CnopHyto nporpammy ana 3BM. lNonyyeHne OTBETUMKOM
[0XO040B OT BbINOMHEHNsI paboT No rocyaapCTBeHHOMY KOHTpakty ¢ dCC P® nocnyxmno ocHoBaHueM Ans
obpalleHns B cya C yKazaHHbIM UCKOM.

PelleHnem cyaa, octaBrneHHbIM 6€3 N3MEHEHMS Cy4OM anennsuMoHHON MHCTaHUMK, B YAOBNETBOPEHUN
ucka Obino otkasaHo. Cya No MHTENNeKTyanbHbIM MpaBaM, OTKa3biBad B YOOBNETBOPEHUWM KACCALMOHHbIX
Xanob n ocTaBnsAs COCTOSIBLLUMECS MO AeNy NOCTaHOBIEHNS B CUMe, ykasan cregyloLlee.

CornacHo noan. 2 n. 1 ct. 1225, n. 1 ct. 1259 K P® nporpammbl 4nsg OBM oTHOCATCA K pesynbratam
WHTENNEeKTyanbHON AeATeNbHOCTU, KOTOPbIM MNPeaoCTaBMseTCs MNpaBoBas oOXpaHa Kak nuTepaTypHbIM
npoussefeHnsam. B cuny n. 4 ct. 1259 'K P® ona BO3HNKHOBEHWSI, OCYLLECTBIEHNS U 3alLMTbl aBTOPCKUX MNpas
He TpebyeTcs perncrpauus Npou3BeAeHUs Unm cobniogeHne Kakux-nmbo uHblx opmMarnbHocTen. B oTHoweHuK
nporpamm anad OBM u 6a3 paHHbIX BO3MOXHa peructpauusi, KOTopasi OCYLIECTBNAETCA MO >KenaHuio
npaesoobragartens B COOTBETCTBUM C npaBunamu cT. 1262 MK P®.

B cooteeTcTBUM CO CT. 1270 'K P® aBTOpY Npon3BeaeHnsa nnm nHomy npasoobnagaTento npuHagnexuT
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NCKIMIOYUTENBbHOE NPaBo UCMONb30BaTb NPON3BEAEHME B COOTBETCTBMM cO CT. 1229 'K PO B nioboii chopme 1
NoObIM He NPOTMBOPEYaLLUM 3aKOHY CMOCOOOM (MCKIMHOYMTENBHOE MPAaBO Ha MPOWM3BEAEHME), B TOM 4ucre
cnocobamun, ykasaHHbIMKM B M. 2 3Ton cTatbu. [paBoobnagatens MOXeT pacnopsKaTbCs WUCKIMOYUTENbHBIM
npaBoM Ha Npou3BefeHNe.

BmecTte ¢ Tem Hopwmbl 1. 3 ¢T. 1270 K P® yctaHaBnmnBaloT, 4TO NpakTMYeckoe NpMMEHEHNEe MNONOXEHUN,
COCTaBMSOLWUX cogepxaHne NpousBedeHusl, B TOM YUCre NonoXeHUn, NpeacTaBnsalowmnx cobon TexHu4eckoe,
3KOHOMWYECKOE, OpPraHU3auMoHHOE UMM WHOEe peLleHue, He SBNSETCA WCMNOoNb3oBaHWEM NPOU3BEAEHUS
npuMeHnTenbHO K npasunam rnaebl 70 K PO, 3a ucknoyeHreM ncnonb3oBaHus, npegycmotpeHHoro nogn. 10
n. 2 Ha3BaHHOW CTaTbW.

Hapsgy c atum npaeuna nogn. 5 n. 2 ct. 1270 'K P® He NnpyMEHSIOTCS B OTHOLLEHUX MPOrpaMmbl AJ1is
OBM, 3a ucknoveHnem cny4as, korga Takas nporpamMmma siBNseTcs OCHOBHbIM 06bEeKTOM npokaTa.

Ha ocHoBaHun msnoxeHHoro wuctey B cuny 4. 1 cr. 65 AMNK P® ob6aszaH pokasatb Hanuuve
NCKMIOYUTENBbHBIX NpaB Ha nporpammy anst OBM, ucnonb3oBaHWe OTBETYMKOM MPOM3BEAEHUS crnocobamu,
ykasaHHbIMM B M. 2 cT. 1270 TK PO, a Takke pasaMep MNpUYMHEHHbLIX YOBLITKOB B BMAE YMYLIEHHOW BbIroAbl U
NMPUYMHHO-CNEACTBEHHYIO CBA3b MeXay AEWCTBUSIMA OTBETYMKA W MPUYMHEHHBIMU YyObITKAMW, a OTBETYUK -
obcToATENBCTBA 3aKOHHOCTN CBOUX OENCTBUIM MO UCMOMb30BaHNIO NPOM3BEAEHUS.

B obocHoBaHue ncka nctew ceblnancs Ha To, 4To aBnseTcd npasoobnagartenem nporpammbl ansa 3BM
COrnacHo CBMAEeTeNbCTBY O ee rocyaapcTBeHHoW pernctpauun B PocnatenTe ot 2004 r., n dakT npuobpeTteHus
ee y [Opyroi opraHvM3aummM Ha OCHOBaHMM [OroBopa 00 OTYYXXOEHUW WCKMYMTENbHOro npaesa ot 2008 r.
(3apervctpupoBaH B PocnaTteHTe Toneko B 2011 r.), KOTOpasi, B CBOK o4epedb, nNpuobpena npaBa Ha AaHHbIN
OOBEKT MHTENNEKTyanbHON COBCTBEHHOCTM B pe3ynbTaTe NCMOJTHEHMS €10 NPUHATBIX Ha cebs 06a3aTensCcTB Mo
cornawennto ot 1997 r. o coTpyaHuyecTBe, 3akntodeHHoMy ¢ PCC PO, npegmeToM KOTOPOro SBMANIOCh
COBMECTHOE y4acTue 1 B3anmodencTBmne CTOPoH B paspaboTke LieneBoro nporpaMmmMHoOro, MHOpMaLUMoHHOro 1
MaTemaTtudeckoro obecnederus ans EMNC "Couctpax”, a Takke no gorosopy oT 1998 r., 3aknoyeHHOMY C
®CC PO B cBA3U C nognncaHNeM yKkasaHHOro cornalleHus.

OTkasbiBad B ucke, cyabl obpallany BHMMaHue Ha criegylolme obcTosaTenbCTBa:

- cnopHas nporpamMa gns OBM 6bina cosgana no 3agaHuio PCC PO B pamkax paspaboTkm Lienesoro
NpOrpaMmMHOro, MHPOPMaLNOHHOIO 1 MaTeMaTtudeckoro obecnedeHns gns EMWC "Couctpax" no poroBopy
1998 r.;

- Npy 3TOM HasBaHwe nporpammbl Ans OBM, nog koTopbiM OHa Obina 3aperucTpyMpoBaHa WCTLOM B
PocnateHte B 2004 rogy, He ynoMuHanocb B 3afaHusX, OOrOBOpax M KOHTpakTax Ha paspaboTtky EVNC
"CoucTpax”, a Takke B OTHETHbIX MaTepumarnax u UCXo4HbIX TEKCTaX, NPeACTaBlEHHbIX CyaY;

- BMecTe ¢ TeM nmenocb nucbmo ot 2010 r., cornacHo KOTOpoMy ucTel npusHan dakt nepegayn ®CC
P® Bcex MMyLLeCTBEHHbIX MpaB Ha nporpammHoe obecneveHue, Bxogsilee B coctaB nporpammbl EMNC
"CoucTtpax";

- ncrteu, cuntas cebs npasoobnagatenem nporpammbl 4ns ABM, He npeacTtasunn MCXogHOro martepuana,
KOTOpbIN ObiN NepefaH emy B Ka4ecTBe ak3emnisapa nporpammbl Anss OBM oT npexHero npaeBoobnapaTtensl B
BMAE WCMOMHAEMOW NporpaMmbl Ha KakoM-bo HocuTene nvMbo nUCTMHra nporpaMMmbl, Kak He Obino
NpeacTaBrneHo 1 JoKa3aTenbCTB TOro, YTO TakMe MaTepuansl nepegasanuck uctuy. Cama nporpamma nmbo ee
pedepat oTcyTCTBYIOT M B PocnateHTe, rae B 2004 r. permctpupoBanacbk gaHHas nporpamma gns OBM, a B
2011 r. pernctpmpoBanach caernka B OTHOLIEHUM AaHHOTo 06bekTa UHTENNEKTYyansHON COBCTBEHHOCTH.

MHbIX OokaszaTenbeTB dhakTa co3gaHus cnopHoun nporpammel ang 3BM no 3akazy ®CC PP un nepepaum
UCKNIOYNTENBHbIX NMpaB Ha 3Ty NporpamMmy UCTLY B CyA He NpeacTaBneHo.

Cyn KaccauMOHHOM MHCTaHUUM B CBOEM MOCTAHOBIIEHWM yKa3ar, YTO UMYLLeCTBeHHble npaBa Ha EVNNC
"Couctpax" npuHagnexatr ®CC P®, a wuMyLleCTBEHHble MpaBa Ha WHCTPYMEHTanbHble CcpeacTtBa MU
TEXHOJOrMYecKne KOMMOHEHTLI, HA OCHOBE KOTOpPbIX co3gaHa nporpamma EMWC "Couctpax”, npuHagnexar
uctuy. MNMpu 9TOM NOHATMA "MHCTPYMEHTarnbHble CpeacTBa” M "TEXHONMOrMYeckne KOMMOHEHTbI" B yKa3aHHbIX
Bblle [JOroBopax M KOHTpakTax Ha paspabotky EUMNC "Couctpax" He cogepxanucb U CTOPOHaMu
OOMNOMNHUTENBHO He onpeaerneHs.l.

Mo pesynbTataM npoBedeHHOW MO Aeny cyaebHom akcnepTusbl Obl coenaH BbiBO4 O TOM, 4TO
nporpamma ans OBM ucnonb3yeTca B cocTaBe NpPEACTaBMEHHbIX Ha WCCNedOBaHWE 3JKCMepTy Bepcun
nporpammbl EMAC "CoucTtpax” ¢ He3HaunTenbHbIMM U3MeHeHuaAMU. Mpn 3ToM gaHHasa nporpamma ans 9BM He
ABNSETCA CPeACcTBOM pa3paboTku, HO coAepXMT Habop KOMMOHEHTOB, Ha OCHOBE KOTOPOro Obilnn co3gaHbl
nporpammbl, BXOAsLIME B COCTaB NpPeAcTaBneHHbIX Ha uccnegosaHve Bepcun EWMWC  "Couctpax”.
[okasaTenbctB TOro, 4to 9Ta nporpamma Ana O3BM aBnAeTca MHCTPYMEHTamnbHbIM  CPeaCTBOM
(TexHonornyeckum KomnoHeHTom) nporpamm EMNC "Couctpax”, cyay He npeacTaBrneHo.

[loBoabl, OCHOBaHHbIE HA NPOTMBOMNOCTABIEHMM TepMMHa "nporpamma ans OBM", obosHadvarowero To,
yTO sIBNsSieTCs OOBbEKTOM MPaBOBOWM OXpaHbl, U TepMUHA "cucTema", obo3HavarLwero To, YTO He sBMseTcs
TakoBbiM, MO MHeHMo Cyga no UWHTenneKkTyanbHbIM MpaBaM, HOCAT opManbHbIl - xapaktep. To
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obcToATENBLCTBO, Y4TO B HasaHuu "ENUC "CoucTpax" ucnonb3dyetcsa crnoBo "cuctema”, He WUCKMYaeT, 4To
yKka3aHHas cuctemMa sIBMsieTcsl NporpamMmmon (KOMMIeKCoM nporpamMmm).

Ha ocHOBaHWM M3NOXEHHOrO U MpW OTCYTCTBMU KaKUX-IMOO WMAEHTUMUUUPYIOWMX MNPU3HAKOB TaKMX
WHCTPYMEHTalbHbIX CPEACTB M TEXHOMOIMYECKMX KOMMOHEHTOB B JOrOBOpPaxX W KOHTpakTax, a Takke mnpu
OTCYTCTBMM aHHbIX MOHATUM B 3aKOHOAATENbCTBE, CyA MpuLIENn K BbIBOAY O HEBO3MOXHOCTU OMNpeaenvtb
OencTBUTENbHbIN 06 bEM MMYLLIECTBEHHbIX NPaB, KOTOPbIN ObiN OCTaBneH 3a pa3paboTyMkoM - UCMOMHUTENEM
FOCKOHTpaKTa, a KoTophbll - 3a roczakaszumkom - ®CC Poccum.

Ccbinku nctua Ha To, YTO CBUAETENBbCTBO O rOCYAapCTBEHHOW perncrpauum npasa ucTua Ha nporpaMmmy
ana 3BM saBnsieTcs eQUHCTBEHHbIM 3aKOHHBIM [10Ka3aTeNbCTBOM MPUHAAIEXHOCTU UCKIIOYUTENBHOrO npasa
UCTLY, CyAamu He Obinu NpUHATLI, MOCKONbKy B cuny n. 1 ¢T. 1262 'K P® pernctpaumsa npaBa Ha nporpammy
ana 3BM vnnu Ha 6a3y gaHHbIX HOCUT 3asBUTENbHBIN XapakTep. [lpy aToM cBegeHwsi, BHeCeHHble B Peectp
nporpamm ana OBM vnnun B PeecTp 6a3 AaHHbIX, CUMTAOTCA OOCTOBEPHbLIMU, MOCKOMbKY He [oKas3aHO MHoe.
OTBETCTBEHHOCTb 3a AOCTOBEPHOCTL NPEAOCTaBMNEHHbIX ANs roCyAapCTBEHHOW perucTpauuy cBedeHun Hecet
3asBuTEeNb. Ha 3TOM e OCHOBaHMM ObiNy OTKINOHEHbI Xo4aTancTBa UcTua o NpuobLLeHnn Kk maTepuanam gena
CBUAETENLCTB O FOCYAapCTBEHHOW pEerncrpaumu WCKMYUTENbHOMO MpaBa UcTua Ha nporpaMmbl OBM -
nogcuctembl EMVC "CoucTpax”, 4acTb U3 KOTOPbIX K TOMY XX€ AaTMpoBaHa MOCfe BbIHECEHUS CYAOM MNepBOn
WHCTaHuum obxanyemMoro no geny peLueHus..

Cypom yctaHoBneHo, 4to EMNC "Couctpax" cosgaBanacb No rocyaapCTBEHHbIM KOHTpakTam, rae
rocsakasunmkom BbicTynan ®CC Poccuun, aBnsgetcsa denepanbHOM rocygapCTBEHHOW WHMOPMaLMOHHON
CUCTEMOWN, BCe ee MoAcCUCTEMbI BHECEHbI B peecTp hefepanbHOro umyllectBa U peecTp denepanbHbiX
rocygapCTBEHHbIX UH(POPMALMOHHbBIX CUCTEM.

Takum obpasom, ®CC PO BnpaBe peanu3oBbiBaTb nNpuHagnexawme Poccuiickon ®depepauum
umyLLecTBeHHble npaBa Ha Bcio cuctemy ENUWC "Couctpax" n ee nogcuctembl niobbiM He 3anpeLyeHHbIM
3aKOHOM CNocoboMm.

C y4yeTOM M3NOXEHHOrO BbIBOA Cy0B O TOM, UTO Poccuitickas depepaums B nuue ®CC PO asnsetcs
npaesoobnagatenem kak EMAC "CoucTtpax”, Tak n OTAeNbHbIX €€ YacTel, NpuaHaH 060CHOBaHHbIM.

(MoctaHoBnenne Cyaa no WHTeNnekTyanbHbiM npaBam oT 13 asrycta 2014 r. no pgeny N
A40-81328/2011)

58. NpaBomoumne Ha Moaudukaumo nporpamm Ans IBM, cosgaHHbIX NO rocyaapCTBEHHOMY KOHTPakTy,
cofepxaliemy ycrnoBue o NpUHaAneXHOCTN NCKITIYUTENBHLIX NpaB Ha NOMy4YeHHble pesynbTatbl Poccuinckon
depepaummn B nuvue rocsakasymka, OXBaTbIBAeTCs WUCKMOYUTENbHBIM npaBom Poccuiickon depepauunm kak
npaBoobnagaTens.

pynna aBTOpOB - pa3paboTymnkoB NporpaMmMHOro obecneyeHns obpatunack B cyg ¢ nckom k dCC PP o
3anpeTe BHOCUTb U3MEHEHNS BO BCe nporpammbl, Bxogswme B coctas EMUC "Couctpax”, go nonydexHua dCC
P® cornacus aBTOpoOB nNporpamm Ha BHECEHWE TakKMX WM3MEHEHWI, B3bICKaHWWM KOMMEHCauun MoparibHOro
Bpeda, onyonukoBaHWM pelleHus Ccyda O [ONYyLUEeHHbIX HapyLleHUsiX aBTOPCKMX W CMEXHbIX npas
paspaboTtunkos EMNC "Couctpax”.

B obocHoBaHue cBoux TpeboBaHMIM UCTLbI YKasanu, 4YTo OHM paboTanu B opraHusauuu B LOIDKHOCTSIX
NpoOrpaMMmUCTOB U B MX 00s13aHHOCTK BXoauna paspaboTtka nporpaMmHoro obecneyeHusi B Tom vncne gns ¢CC
P®, B kotopom ¢ 2000 r. akcnnyatupyetca EUUC "Couctpax”, aBTopamun n paspaboTyMkamMu OTAENbHbIX
NOACUCTEM KOTOPOWN OHU ABMSAKOTCS.

OTkasblBasd B yAOBNETBOPEHUN 3asiBMEHHbIX TpeboBaHWiA, Cyabl NepBOM U anennsuMOHHON MHCTaHUMN
yKasanu Ha criegytoLuee.

EMNC "CoucTtpax" kak denepanbHasi rocyaapCrBeHHas MWHGOPMaUWOHHAsi CUCTeMa U Bce ee
NoAcUCTEMbI BHECEHBI B peecTp PocumyliectBa n peecTp degepanbHbiX roCyaapCTBEHHbIX MHAOPMaLNOHHbIX
CUCTeM, KOTOpbIN BegeTcst PockomHagsopom Poccun.

Mockonbky NpaBOOTHOLLEHMS B JaHHOM cry4vae BO3HWKM o 1 aHBapsa 2008 r., cyaoM npu paspeLueHun
AaHHoro crnopa Obinu MPUMEHEHbl HOPMbl 3aKOHOAATENbCTBa, OEWCTBOBAaBLUEro A0 BBEAEHWs B AeWCTBue
yetBepTon 4actn K PO, koTopble BMeCTe C TeM aHanoruyHbl OeNCTBYHOLLEMY HblHE 3akoHoAaTerbHOMY
perynupoBaHuio.

B cooTtBeTcTBUMM € N. 2 cT. 2 3akoHa PO ot 23 ceHTabpa 1992 r. N 3523-1 "O npaBoBOM 0XpaHe nporpaMmm
A5 3NEKTPOHHbIX BblYMCIMTENbHBIX MawnH 1 6a3 gaHHbIX" (ganee - 3akoH N 3523-1) nporpammbl gnsg 3BM u
6a3bl AaHHbBIX OTHOCATCS K 06bekTaM aBTOPCKOro npasa, KOTOpbIM NpedocTaBnseTcs MnpaBoBas OXpaHa Kak
npounsBeLeHVaM nuTepaTypbl U COOPHUKaM COOTBETCTBEHHO B cuny 3akoHa o6 aBTopckom npase. Mcxogsa us
cT. 4 3akoHa P® N 3523-1 aBTOpCckoe NMpaBoO Ha yka3aHHble OOBbEKTbI BO3HMKAET B CUMy WX co3gaHusa. Ons
MpU3HaHMS W OCYLUECTBIIEHUS aBTOPCKOrO mnpaBa He TpebyeTcs [OENOHWPOBaHMS, perncrpauum  umm
cobntogeHns NHbIX hopMarbHOCTEN.

CornacHo ct. 15 3akoHa P® "O6 aBTOpCcKOM npaBe M CMEXHbIX MpaBax" aBTOPY B OTHOLUEHWWN €ro
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npovsBeaeHns NpuHagnexar NMYHble HeuMYyLLIECTBEHHbIE NpaBa, BKNoYas nNpaBO aBTOPCTBa, NpaBO Ha UMS,
npaBo Ha obHapodoBaHWe, NPaBo Ha 3aWuUTy penyTauum aBTopa.

B cuny c1. 12 3akoHa P® N 3523-1 ucknioumtensHoe npaBo Ha nporpammy ans 3BM unm 6asy AgaHHbIX,
co3faHHble paboTHMKOM (aBTOPOM) B CBSA3M C BbIMOJSIHEHMEM TPyAoOBbIX 00A3aHHOCTEM MMM MO  3a4aHUK0
paboTtogatens, npuHagnexuT paboTtogartento, ecnu OOroBOPOM MeXAYy HUMKU He npegyCMOTPEHO MHoe.
CornacHo cT. 10 Ha3BaHHOro 3aKoHa aBTOPY UMM WMHOMY NpaBoobnagaTtentd NPUHALANEXUT MUCKMYUTENBHOE
npaBo OCYLLECTBRATbL U (UNKU) paspellatb OCYLIeCTBMeHMe B TOM 4uUCre AEeWCTBUM MO  Moaudukaumu
nporpammbl Ansa 3BM nnn 6a3bl 4aHHbIX.

B cBA3n ¢ 3TM Npu paspeLLeHn CMopoB O 3allMTe aBTOPCKOrO NpaBa WM CMEXHbIX MpaB OTBETYMK
0065s3aH JoKa3aTb BhINOSIHEHWE UM TPeBOBaHUIM yKa3aHHOIO 3aKoHa NpW UCMOSTb30BaHUN NPOU3BESEHUA U (nn)
0OBEKTOB CMEXHbIX NpaB, a uctew, - akT NPUHAANEXHOCTM eMy aBTOPCKOro npasa u (UNn) CMEXHbIX MpaB UIn
npaBa Ha UX 3aLuuTy.

Kak ycTaHoBneHo cyaom, ueneBoe MporpaMMHoe, MWHgopMauuoHHoe obecnedvenne ana EWNC
"CoucTpax" paspabaTbiBanock no 3akazy ®CC PO opraHusaumert, ¢ KOTOpOM 3akmo4anucb OOroBOpbl Ha
BbINOMHEHNE HAay4YHO-MUCCINEAOBaTENbCKMX PaboT, a Takke rocy4apCTBEHHbIE KOHTPaKThbl HA BbINOJSIHEHME paboT
no mogepHusaumm n passutunio EMNC "Coucrtpax”, koTopbiMin NpeaycMaTpmBanocb, YTO MpaBa aBTOPCTBa Ha
nony4yeHHble pe3ynbTaTbl NPUHAANEXAT WCMOMHUTENIO, @ MWCKMYUTENbHbIE (MMYLLECTBEHHbLIE) MNpaBa Ha
nonyyeHHble pe3ynbTaTbl MNpUHaAnexar 3akasuuky W nboe uxX MUCNonb3oBaHMe BO3MOXHO TOMbKO C
nMcbMeHHoro paspelueHus ®CC Po.

HoBoapbl MCTLOB O TOM, YTO MX aBTOPCTBO Ha nNporpammbl Ans OBM noareepxgaeTca cBUAETENBCTBAMU O
rocygapCTBEHHON permctpaumm nporpamm ans 3BM, He Obinv NpUHATBI BO BHUMAaHWE, MOCKOSIbKY B CUIY CT.
1262 'K P® Takas peructpaums HOCUT 3asaBUTENbHBIN xapakTtep. [Npu 3TOM cBedeHusi, BHECEHHble B PeecTtp
nporpamm ansg 3BM nnu B Peectp 6a3 gaHHbIX, CYMTAOTCA AOCTOBEPHBLIMW, MOCKOMbKY HE [OKa3aHO WHoe, a
OTBETCTBEHHOCTb 3a JOCTOBEPHOCTb NPEeAOCTaBMNEHHbIX ANS roOCyAapCTBEHHON pernctpauun cBefeHUn HeceT
3asBuTens (n. 6 ct. 1262 MK P®). Kpome Toro, npeacraeneHHble UCTLaMU CBUAETENbCTBA OblNn BblgaHbl B
2014 ropgy, nocne BHeceHUs cBefeHWA O deaepanbHON rocygapcTBeHHOW WHAOPMAaLMOHHOW cucteme
"CoucTtpax" B peecTp degepanbHbIX rocyaapCTBEHHbIX MH(POPMALIMOHHBLIX CUCTEM.

B cuny npuBegeHHbIX Bbile HOPM 3akoHa Mogudumkaums nporpamm gna OBM  oTHocutess K
ncknounTeneHbiM Nnpaesam Poccunckon ®epepauun B nuue ®CC PO Ha 3T 0OBbEKTbI MHTENNEKTYarbHON
COBCTBEHHOCTM U He HapyluaeT HeumyllecTBeHHbIX npas aBTopoB. C 2006 roga paboTbl MO TEXHUYECKON
noaaepxke, cepBUCHOMY obcnyxumBaHuio un passutuio EMAC "Couctpax" Ha OCHOBaHMU rocydapCTBEHHbIX
KoHTpakToB ¢ PCC PP ocywiecTBNANMCh pasnmyHbIMU OpraHn3auusmu.

(PelwweHunsa MewwaHckoro paroHHoro cyga r. Mockebl ot 11 aBrycta 2014 r. u ot 20 aBrycta 2014 r.,
OCTaBIIEHHbIE B CUSle anennsumMoHHbIMKU onpedenennsammn MockoBckoro ropoackoro cyga ot 10 gekabpa 2014 r.
n ot 4 mapta 2015r.)

59. 3aknoyeHne rocyaapCcTBEHHOrO KOHTpPaKTa Ha BbiNonHeHMe paboT Mo TeXHWYECKOW MOAAEpXKKe U
CEPBVMCHOMY  OOCMyXMBaHWIO  FOCYOapCTBEHHOW  MH(OPMALMOHHOM  CUCTEMbI, pa3paboTaHHOMW Mo
rocygapCTBEHHOMY 3aKady W MpuHagfnexalwen rocyaapcrBy, MHbIM MOOPSAYMKOM HE CBUOETENbCTBYET O
NPUYMHEHNN TeM caMbiM yulepba mcnonHutento (pa3paboTymky) MO MepBOHAYanbHOMY rocydapCTBEHHOMY
KOHTPakTy, BO UCMOMHEHNE KOTOPOro oHa pa3paboTaHa.

CyZoM yCTaHOBMEHO, YTO MO UTOraM OTKPLITOro aykuuoHa mexay otBeTdnkoM n ®CC PO 3aknioudeH
rocyiapCTBEHHbIN KOHTPAKT Ha BbINofHeHWe paboT No TEXHWYECKON NOAAEPKKE N CEPBUCHOMY OBCNy>XMBaHUIO
MHGOPMaLMOHHBIX cucTeM u pecypcoB PCC PO, B COOTBETCTBUN C KOTOPbIM OTBETYMK 00si3ancs BbIMONHAUTB
paboTbl MO TEXHUYECKON NOAAEPKKE U CEPBUCHOMY OOCMYXXMBaHMIO NPUKITAgHbIX (YHKUMOHAMNBbHBIX MOOCUCTEM
EMWNC "Couctpax" 3a onpegeneHHyto nnaty. 1o ycnoBusim 3TOrO KOHTpaKTa MCMOMHUTENK He nepexogaT
Kakne-nmbo MMyLLEeCTBEHHbIE MpaBa Ha pe3ynbTaT BbIMOMHEHHbIX paboT WMMAM OKa3aHHbIX YCNyr, Kak He
npegycmaTpuBaeTcs U CO3AaHne CamMoOCTOATENbHOrO O6bekTa MHTennekTyanbHbiXx npas. CornacHo AaHHOMY
KOHTpaKTy BCe NpaBa Ha pe3ynbTaTtbl paboT Nno Hemy sABnsAlTca cobcTBeHHOCTbiO Poccuiickon depepaunn B
nvue rocsakasynka n nbdoe nx Ncnorb3oBaHWe BO3MOXHO TOSbKO MO NMCbMeHHOMY pa3pelueHmnio PCC PO.

Mo wM™HeHuto wuctua, B coctaBe EWMWNC "Couctpax" wucnonb3dyeTca nporpamma and 3BM,
npaesoobragartenem KoTopow oH siBnsetca. OTBETUMK, BbINOIHASA paboTbl Mo rockoHTpakty and ®CC PP no
TEXHUYECKOW noadepxke, CEpPBMCHOMY COMPOBOXOEHWUID W PasBUTUIO  MPUKNagHbIX  PYHKUMOHAMbHbIX
noacuctem EMNC "CoucTpax" n ocylecTsnasg Moaudukaumuio 4aHHOW CUCTEMbl, TEM CaMbiM HE3aKOHHO 6e3
pa3pelleHns npaBoobnagartens Mcrnonb3oBan CropHyt nporpammy ansa OBM. [llonyyeHue OTBETYMKOM
J0X0J0B OT BbIMONIHEHMS paboT NO rocygapcTBEHHOMY KOHTpakTy ¢ ®CC P® nocnyxuno ocHoBaHuem pAns
obpalleHns B cy C NCKOM.

Bmecte ¢ tem B cuny ct. 15 TK P® nuuo, npaBo KOTOPOro HapylieHo, MOXeT TpeboBaTb MOMHOro
BO3MELLEHUSA MPUYNHEHHBIX eMy YObITKOB, €Cnn 3aKkOHOM WKW JOrOBOPOM He MpefyCMOTPEHO BO3MeELLeHue
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yObITKOB B MEHbLUEM pa3mepe.

Mop yObITkaMu NOHUMAKOTCH PAcXOfbl, KOTOPbIE MU0, Ybe MPaBO HapYLIEHO, MPOW3BENO WU LOIDKHO
OyOeT nNpou3BecTu ANA BOCCTAHOBMIEHMS HapyLUEHHOro npaea, yTpaTa WM MNOBpexXAeHVWe ero MMmyLlecTBa
(peanbHbIV yLepO), a Takke HEeNoNyYeHHbIe OXOAbl, KOTOPbIE 3TO SIMLO NOSy4Ynsio 6bl NPy OObIYHBLIX YCITOBUSAX
rpaxgaHckoro obopoTa, ecrnm Obl ero npaBo He ObINO HapyweHo (ynyweHHas Bbiroga). Ecnn nwuuo,
HapylivBLIee MpaBo, NOMy4yurno BCNeAcTBME 3TOro A0XOAbl, IMLUO, NpaBO KOTOPOro HapyLleHo, Bripase
TpeboBaTb BO3MELLEHMS Haps4y C APYrMMM YObITKAMU YNyLLEHHOW BbIrOAbl B pa3Mepe He MEHbLUEM, YEM Takune
aoxogael.

MyHkTOoM 4 cT1. 393 K P® ycTaHOBNEHO, 4TO Npu onpefeneHun YnyweHHOW BbIrodbl YYMTbIBAKOTCSA
NpeanpuHATbIE KpeaUTOPOM A1 €€ NOMNy4YeHUs Mepbl U CAENaHHbIE C 3TOW LieNbio NPUrOTOBIEHNS.

[na HacTynneHns OTBETCTBEHHOCTW, YCTaHOBMEHHOW npasunamu cT. 15 MK PP, Heobxognmo Hanuuune
cocTaBa (COBOKYMHOCTW YCMOBUIN) MNpaBOHapyLIEHUs, BKroYalowero: ¢akT HapyweHus ApyruMm  fiMuom
BO3ITOXEHHbIX Ha Hero 06s3aHHOCTEN (COBEpLUEHMSI HE3aKOHHbIX AEWCTBUA unu 6e3gencTBus), Hanuyue
NPUYNHHO-CNELACTBEHHON CBA3N MeXAY OOMYLLEHHbIM HApYLLUEHWEM M BO3HUKWIMMK Y 3asBuTens ybblTkamu, a
Takke pasmep NPUYNHEHHbIX YObITKOB.

Bpems gokasbiBaHWS yKasdaHHbIX OGCTOATENbLCTB NEXUT Ha uctue. MNpyn atom nuvuo, Tpebytlowee 4vepes
Cyd OT MHOIO XO35AWCTBYIOLLEro cyObekTa BO3depXaTbCs OT MCMONb30BaHUA pesyrnbTata WHTENneKkTyanbHON
0eATenbHOCTU U BO3MELLEHUS MPUYUHEHHbIX YOBLITKOB, [OOIMKHO [oKasaTb BeCb YKasaHHbI COCTaB
npaBoHapyLeHus. OTCcyTCTBUE XOTS Obl OAHOMO U3 YCIOBUIA OTBETCTBEHHOCTU BrEYET OTKa3 B YAOBETBOPEHMM
ncka.

Ha ocHoBaHuM un3noxeHHoro uctel B cuiy 4. 1 cr. 65 AlNK P® o6s3aH gokasatb UCMNoNb3oBaHUE
OTBETYMKOM nporpammbl ans OBM cnocobamu, ykasaHHbiMu B n. 2 cT. 1270 TK PO, pa3mep NpUYMHEHHbIX
yObITKOB B BUAE YMYLIEHHOW BbIrOAbI U MPUYMHHO-CNEACTBEHHYIO CBSA3b MeXay OEWMCTBUAMU OTBETYMKA M
NPUYNHEHHBIMU YObITKAMN.

CyZom ycTaHOBMEHO, YTO OTBETUMK KaK UCMOSTHUTENb rOCYJapCTBEHHOIrO KOHTPaKTa BbINONHAN MPUHATbIE
Ha cebsi 06s3aTenbCTBa MO TEXHNYECKOW NOoAAEPXKKE, CEPBUCHOMY COMPOBOXAEHUIO YKa3aHHOW CUCTEMbI, YTO
WCKIHOYaeT ero BMHY B oopme yMbicna nnbo HeEOCTOPOXXHOCTM B ucnonb3oBanun EMNC "Couctpax”.

B cuny nogn. 3 n. 1 c1. 1252 K P® 3awmta ncknoumTtenbHbiX NpaB Ha pesyrbTaTbl UHTENNEKTyarbHON
OEeATeNnbHOCTM U Ha cpeacTBa WHAMBMAyanu3auun OCYLLECTBISIETCA, B YACTHOCTW, MNyTeM npeabsiBrieHus
TpeboBaHWsi 0 BO3MELLEHUN YOBbITKOB K N1LY, HEMPaBOMEPHO MCMNONb30BaBLUEMY pe3ynbTaT MHTENNeKTyansHom
OesTenbHOCTU WM CPeAcTBO MHOMBMAyanu3aumm 6e3 3akfioyeHust cornalleHuss ¢ npaBoobnagaTtenem
(6e3pgoroBopHoe McMnonb3oBaHWe) NMOO WHbIM 00pa3oM HapyLUMBLUEMY €ro  MWCKIIYMTENbHOE MpaBo WU
nNpuYMHMBLLEMY emy yLiepo.

lMpu aTOM NpMBEeAeHHas HOpMa He AernaeT Kakoro-nMbo NCKMYEeHNs N3 nopsaka onpegeneHns yobiTKOB,
YCTAHOBMEHHbIX OOLLMMU HOpMaMK rPaXgaHCKOro 3akoHoA4aTenbCcTea.

B n. 11 noctaHoBneHus lNneHyma BepxosHoro Cyma Poccunckon ®egepaumun n lNneHyma Beicwero
ApbutpaxHoro Cyna Poccunckon ®enepaumm ot 1 nonst 1996 r. N 6/8 "O HekOTOpbIX BOMPOCax, CBA3aHHbIX C
npuMeHeHNeEM 4YacTu nepson [paxgaHckoro kogekca Poccuiickon depepauumn” pasbsCHEHO, 4YTO pasmep
HernoslydeHHoro goxoda (ynyLweHHON Bbirodbl) AOMMKEH ONpefensaTbcs C y4eToM pasyMHbIX 3aTpaT, KOTopble
KpeauTop AoMmKeH Obln NoHecTH, ecrim 66l 0693aTenbLCTBO ObINO MCMOMHEHO.

Mpn Takmx o0BCTOATENbLCTBAX HapylleHMe OTBeTdYMKa M yObITKM UCTua Haxodsatcsa B MPAMOW
NPUYNHHO-CNEACTBEHHOW CBA3U, MOHECEHHblE pacxodbl NOAMEXaT BO3MELLEHUMIO B pasyMHbIX npegenax ¢
y4eTOM Hanuuus JokasaTenbCTB MX (PakTUYEeCKoW BbinNnaTthl, HeobxogumocTu 3aTpaT, CcOopMUPOBaBLLMX
pacxofpl, 4N 3aWnUThl HApyLLEHHOro npaea, 6anaHca npoueccyanbHbIX NpaB 1 0093aHHOCTEN CTOPOH.

OpHako UCTUOM He ObINIo NpeacTaBNeHO 4OKA3aTeNbCTB COBEPLUEHUS Ha3BaHHbIX AencTBuiA. Kpome Toro,
CydoOM ycTaHOBMNeH akT OTCYTCTBUSA B OEWCTBUSAX OTBETYMKA COCTaBa MpaBOHAPYLUEHWUS UCKIIOYUTENbHbIX
npaeB ucCTUa Ha CnopHyt nporpammy ana 3BM, a Takke He ycmaTpuBanocb, YTO MWCTEL npegnpuHuMan
OEencTBus C Lenblo NonyyYyeHns aoxoaa ot UCMNOMb30BaHWUSA 3TOW NPOrpaMmebl.

Mpu aTOM yCcTaHOBNEHO, YTO UCTEL, HE HaMepeBariCsl U He y4acTBOBar B OTKPbITbIX ayKLMOHaX Ha npaBo
3aKIMYEeHNs rocyaapCTBEHHbIX KOHTpakToB ¢ PCC P® Ha BbINONHEHWE AaHHbIX paborT.

Takum o6pa3om, OTCyTCTBOBanu [oKa3aTenbCTBa TOrO, YTO MPU OObIYHBIX YCIOBMSAX TPaK4aHCKOro
obopoTa nctey nony4nn 6bl B CNOPHbIA Nepuog Npubbifib UMEHHO B pa3mepe onnatbl paboT, KOTopbiA Obin
npeaycMOTPEH FOCKOHTPAKTOM.

lMepeuncrneHHble Bbille OOGCTOATENLCTBA MOBMEKNM OTKa3 B YOOBMETBOPEHMM CYAOM 3asBMEHHbIX
TpeboBaHuWIA.

(MoctaHoBneHme Cyga no uWHTennekTyanbHbIM MpaBam oT 29 pekabpa 2014 r. no pgeny N
A40-162480/2013)

60. M'eopesnyeckme n kapTorpadmyeckme NpoayKumsi, MaTepuarnbl U AaHHble MPU3HATCA pesyrbTaTamu
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WHTENNEeKTyanbHOW OeATEeNbHOCTU, €CnM  MpPOLEecC WX CO34aHMS HOCUT He TOMbKO  TEXHWUYECKUN,
NPOV3BOACTBEHHbINA, HO N TBOPYECKUIA XapaKkTep.

Ha martepuanbl n gaHHble degepanbHOro kaprorpado-reoge3nveckoro ¢oHga, cos3gaHHble 3a CcyeT
cpeacTB OrogxeTa, pacnpoCTPaHAITCA UMYLLECTBEHHbIE (B TOM 4YMCHe UCKMuYuTenbHble) npaBa Poccuiickon
depepayuum.

YnpaeneHve ®efgepanbHon cryxbbl rocyqapCTBEHHOW perucrpauuu, kagactpa W KapTorpadgpuu no
Bonrorpagckor obnactu (ganee - YnpaeneHue PocpeecTtpa) obpatunocb B ¢y C UCKOM K MyHULMNAnsHOMY
GroopkeTHOMY yupexaeHuto "MIHCTUTYT rpagoCcTpouTENbHOIO NnaHMpoBannst Bonrorpaga "Meranonuc” (ganee -
yupexaeHue) o B3biCKaHUM KOMMEHCaUUN 3a HapyLLeHne NcknovmTenbHbix npae Poccuiickon ®epepauuu.

PeweHnem cypa, ocTaBneHHbIM 6€3 W3MEHEeHWs1 CyAOM anennsauMOHHOM MHCTaHuuu, TpeboBaHus
yaoBrieTBopeHbl. MoctaHoBneHvem Cyga No WHTeNnekTyanbHbiM NpaBam cynebHble akTbl OTMEHEHbI, Aero
HanpaBfeHo Ha HOBOE PacCMOTPEHME B Cy NEPBONA UHCTAHLMN.

B kaccauunoHHow xanobe YnpaeneHne PocpeecTpa ccbinanock Ha To, 4To B cooTBeTcTBUM ¢ n. 1 cT. 1259
K PO reorpadmyeckme, reonornyeckue u gpyrve KapTbl, NnaHbl, 3CKM3bl M MNNacTUYecKMe NpousBeneHus,
OTHOCsILLMECS K reorpacumm, Tonorpadumn n K Apyrum Haykam, Takke OTHOCSTCS K oObekTaM aBTOPCKOro npasa,
1 ykasbiBano Ha cT. 10 ®egepanbHoro 3akoHa oT 18 gekabps 2006 r. N 231-93 "O BBegeHuM B AENCTBME YacTu
yetBepTon [paxxaaHckoro kogekca Poccuickon ®epepauun”, nonaras HeoOOCHOBaHHbIMKM BbiBOAbI Cyada no
WHTENNeKTyanbHbIM NpaBam O TOM, YTO Ha MaTepuarbl U AaHHble bedepanbHoro kapTorpado-reofes3nyeckoro
doHaa He pacnpocTpaHATCa UCKMoYMTENbHBbIE NpaBa Poccuiickon ®epepaunn.

CynebHas konnernsi no akoHommyecknm crnopam BepxoBHoro Cyana Poccuickon Pepepaummn ykasana
cnegyoLlee.

Cyoamn yCTaHOBMEHO, YTO NpW MNPOBEOEHUM aHanmu3a CBEOEHWM TOCYdapCTBEHHOro Kagactpa
HeaBWXUMOCTM YnpaeneHmem Pocpeectpa 6binio oBbHapyXeHo, YTO ydpexaeHMem B nuue KaaacTpoBOro
MHXeHepa npoBefeHbl KagacTpoBble paboTbl C  MCMNOMb30BaHWMEM KOOPAMHAT MYHKTOB rOCyAapCTBEHHON
reofe3nyeckor CeTn nNo obpasoBaHUI0 3eMeSTbHbLIX Y4aCTKOB U3 3eMESTb, HAXOOSALWLMXCS B TOCYAAaPCTBEHHON WK
MYHULMMNANbHON COBCTBEHHOCTM, PACMONOXEHHbIX MO ONpefesieHHbIM agpecam.

CornacHo ykasaHHbIM MEXEBbIM MflaHaM YYpeXOeHWe TMpu BbIMOSTHEHUN reode3nyeckux paboT B
KayecTBe MCXOAHbIX [aHHbIX UCMONb30Basnio KOOPAMHATbl MYHKTOB FOCYLapCTBEHHOW reofe3ndeckon ceTu B
MECTHOW rOpOACKON CUCTEME KOOpAMHAT.

Monarasi, 4TO TakMM 0Opa3OM YYpPEXOEHMEM HapylleHbl WUCKMuUTENbHble npaBa Poccuiickon
dPepepaumm Ha MaTepuanbl U LOaHHble epepansHoro kaptorpado-reogesundeckoro ¢oHaa, YnpaeneHue
PocpeecTtpa obpaTunock B apbuTpakHbI CyA C AaHHBIM UCKOM.

CynamMu ycTaHOBIEHO, YTO MOSTHOMOYMSA YnpaBneHust PocpeecTtpa Ha obpallieHne B cya NnpenyCMOTPEHbI
nn. 7.1.32, 7.1.35 lonoxeHus o6 YnpaeneHun PepepanbHo Ccnyxbbl rocygapCTBEHHOM perncrpauuu,
KagacTpa v kaptorpacumm no Bonrorpagckon obnactu, yTBepxaeHHoro npukasom Pocpeectpa oT 28 okTsbps
2009 r. N 328, cornacHo koTopblM YnpaBneHue PocpeecTpa ocyLlecTBNAeT roCy4apCTBEHHbIA reofe3ndeckui
Hag3o0p 3a reodesvMyeckor W Kaptorpaduueckon [LOesaTenbHOCTbO, MNepefaden  reoges3nyvyecknx  u
KapTorpadunyeckmx MaTepumarnoB U OaHHbIX B kapTorpado-reogesndeckne oHObl, a Takke 3a XpaHeHUem U
MCMoNb3OBaHMEM 3TMX MaTepuanoB W [aHHbIX, a Takke MpeacTaBUTENbCTBO MHTepecoB Poccumnckon
depepaumm no genam, CBsA3aHHbIM C PACCMOTPEHNEM BOMPOCOB 06 MCKMOUYUTENBHOM MpaBe Ha pes3ynbTathl
WHTeNneKTyanbHOM AesATenbHOCTM B 06racTu reogesnn u kapTorpadum.

YpooenetBopsas  3asBrneHHble  TpeboBaHus, cyabl NepBOM U aAnenssiuMOHHOM  MHCTaHUMM
pykoBoacTteoBanucb n. 1 ct. 1259, n. 2 c1. 1260, noan. 4 n. 1 c1. 1304, n. 1 c1. 1334, n. 1 cT. 1335, cT. 1311 TK
P® n ncxoannm m3 HenpaBOMEPHOrO WCMONb30BaHUS yuypexaeHvem 06e3 paspelleHus npaBoobnagartens
cBefeHun dedepanbHoro kKaprtorpadgo-reogesnyveckoro oHaa. YkasaHHble CBeAEeHWsl, CO3[daHHble 3a CuyeT
cpeacTtB depepanbHoOro Owmkera, OTHOCATCA K OObekTam aBTOPCKOrO WM CMEXHOro C HMM Mpaea, U WX
MCnosb30BaHWe BO3MOXHO TOSbKO HAa OCHOBaHWUM 40OroBopa, 3akinto4eHHOro ¢ npaBoobnagarenem.

OTMeHsin NpuHSATble cyaebHble akTbl M HanpaBnsas [[eno Ha HoBoe paccmoTpeHve, Cya  no
WHTENNEeKTyanbHbIM NpaBam nocyntan HeoOOCHOBaHHbIMM BbIBOAbI Cy4OB O TOM, YTO KOOPOWHATbI MYHKTOB
rocygapCTBEHHON reOfde3NYecKor CeTU SABMATCS OObeKTamMyM aBTOPCKOrO npaBa, MOCKOMbKY onpeaerneHue
reoge3nyeckux koopauHaTt npeacTaBnsieT cobor NpoLecc TEXHUYECKOro n3MepeHust npubopamm n NpUMeHeHUs
MaTtemaTUyeckux (oopmMysn U He HOCUT TBOPYECKUI XapaKTep.

Mexay Tem B cootBeTcTBUM C N. 1 cT. 1259 K P® pesynbratamu MHTENneKTyanbHON OeATEeNbHOCTU U
NMpUpaBHEHHLIMU K HUM CPEACTBaMW WHOVBMAYyanu3auuyM OpUANYECKMX Iuy, ToBapoB, paboT, ycnyr u
NpeanpusTUA, KOTOPLIM NPEAOCTaBNAETCA NPaBoBas oxpaHa (MHTENNeKTyanbHOW COOCTBEHHOCTLIO), SABNSAOTCS
B TOM 4ucCIe reorpadpuyeckmne, reoriormyecknue 1 apyrme KapTbl, NiaHbl, 3CKU3bl U NacTudeckme NponsBeneHus,
OTHOCsILLMECS K reorpaduu, Tonorpadun 1 K ApyrMm Haykam.

B cooTtBeTcTBUMM C . 1 cT. 9 PepepanbHOro 3akoHa oT 26 gekabps 1995 r. N 209-03 "O reopesun u
kaptorpacdmn" (ganee - 3akoH O reoge3mm wu  kaptorpacmm) reogesunyeckue, kaptorpaduyeckue,
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Tonorpacduyeckune, ruaporpadudeckme, adpokoCMOCbEMOYHbIE, TPaBUMETpUYECcKne MaTepuansl M [aHHble, B
TOM u4ucne B UuucppoBor opme, MNONydYeHHble B pes3ynbTaTe OCYLIECTBIEHMSA Teode3ndeckon u
KapTorpadyeckomn OeATeNbHOCTU U HaXOOsAWMeCs Ha XpaHeHnn B dhefepanbHbIX OpraHax MCMOSTHUTENbHON
BMacTv, NOABEOOMCTBEHHbIX 3TMM dedeparnbHbiM OpraHam opraHusauusix, 06pasyloT rocyaapCTBEHHbIN
kapTorpado-reogesunveckumin choHg Poccuiickon ®epepauuu.

CornacHo ct. 10 3akoHa o reogesun n kaptorpacum pesynbTaTbl reoges3nvyeckon n kapTorpaduyeckon
JedTenbHOCTU, B TOM 4uCne reofesnyeckue, Kaprtorpaduyeckue, Tonorpaduydeckme, rugporpaduyeckme,
A9POKOCMOCHLEMOYHbIE U rPpaBMMETPUYECKME MaTepurarbl, KOTOpPbIE MOMyYeHbl 3a CHET cpeacTB deaepanbHOro
GrooxeTa, a Takke paHee 3a cyeT cpeAcTB pecnybnvkaHckoro Otompketa PCOCP u coctaBnsBLIE COH3HbIN
OromkeT yactu rocygapcteeHHoro Grompketa CCCP un Haxogdatca Ha Tepputopum Poccuiickon Pepepaumm,
BKMOYas maTepuanbl rocygapcTBeHHOro kaprtorpadpo-reogesunydeckoro doHga Poccuiickon Pepepauuu,
ABNATCA begepanbHON COBCTBEHHOCTLIO.

Cratben 11 3akoHa o reogesvn W KkapTorpacum ornpefeneHo, YTO UCKMYUTENbHbIE MpaBa Ha
pesynbTaTbl reofe3nyeckon W kapTorpaduyeckon LeATenbHOCTM MPU3HAKTCA U OCYLLECTBAAKTCA B
COOTBETCTBMM C MPaXXAaHCKNM 3aKOHOOATENbCTBOM.

Cratben 10 ®epepanbHoro 3akoHa ot 18 gekabps 2006 r. N 231-d3 "O BBegeHun B OENCTBUE 4acTu
yetBepTon [paxkgaHckoro kogekca Poccuiickon depepaumm” yCTaHOBMEHO, YTO MCKIKYUTENBHOE MNPaBO Ha
pes3ynbTaTbl UHTENNEKTYaNbHOM 4eATENBLHOCTM B 0611acTy reogesun n kaptorpadum, KotTopble NonyyeHbl paHee
3a c4yeT cpeacTB pecnybnukaHckoro 6womketa PCOPCP u cocTaBnsiBlUEN COW3HbIA  OHOOKET 4acTu
rocygapctBeHHoro bogxketa CCCP n HaxoasTca Ha Tepputopumn Poccuiickon ®epepauun, B TOM 4YMcre Ha
MaTepumanbl FocyaapCTBEHHOTO kapTorpado-reogesnyeckoro poHaa Poccuickon ®Pegepaumm, npusHaeTcst 3a
Poccwuiickon depepaumeit, ecnm 3TO UCKITHYUTENIbBHOE MPaBO He ObIIO nepedaHo Wnu He npuHagnexano
Opyromy nviy B COOTBETCTBUM C 3akoHoZaTenbcTBOM Poccuiickon ®epepauuu.

PacnopsikeHne UCKMoYNTENbHLIM NPaBOM Ha pe3ynbTaTbl MHTENMEKTyanbHom AesTensHocTn B obnacTtu
reogesun un kaptorpadumn ot nmeHn Poccunckon defepauum oOcCyLLeCTBNAETCA B MNOpPsAKe, YCTaHOBMEHHOM
MpasutenbctBom Poccuiickon eagepaunn.

B HacTodwee Bpemsi Takon nopsgok onpedeneH noctaHosneHnem [lpaBuTtenbctBa Poccuinckon
depepaumm ot 3 aBrycra 2012 r. N 793.

BbiBOAbLI O TOM, YTO cam No cebe deaepanbHbIn KapTorpado-reogesnyeckuin PoHA Kak COBOKYMHOCTb
CUCTEMATU3MPOBAHHLIX MaTepuarnoB M AaHHbIX MOXET SABNATbCA OOBLEKTOM CMEXHbIX MpaB, NpU3HaHbI
HeoDOOCHOBaHHbLIMM, NMOCKOJbKY YKa3aHHble 00CTOATENLCTBA HE MOASEXanu YCTaHOBMEHUIO MPU PACCMOTPEHMM
AaHHoro gena. Vick 6bin 3asBreH o 3almTe aBTOPCKUX NpaB.

B gaHHOM cnyyae noA npaBoOBYK OXpaHy MognadaeT He YHUKanbHas cucteMaTtusaums LMdpOoBbIX
KapTorpadunyecknx MatepumanoB B Lensx obpabotkm OBM v He copepxuMmoe 3TMX mMaTepuanoB kak 6asbl
AaHHbIX (OOBEKT CMEXHBIX NpaB), a cucTema KapTorpado-reofes3nyecknx matepuanos, CO34aHHbIX 3a cyeT
denepansHoro GroaxerTa.

Takum o6pa3om, BbiBOObl O TOM, 4TO Ha Mmartepuansl W [daHHble  doedeparnbHOoro
KapTorpadpo-reogeanyeckoro hoHaa He pacnpoCcTPaHATCS UCKIIYMTENbHbIE NpaBa Poccuickon Pepepaumm,
MOCKONbKY KOOPAWHaTbl MYHKTOB FOCYAApPCTBEHHOW reOAe3NYecko CeTU He MpUu3HalTcs pesynbTaToMm
WHTENNEeKTyanbHON AeATEeNbHOCTN, HEOBOCHOBAHHbI.

B 710 e Bpemsi cT. 1 3akoHa 0 reogesum 1 Kaptorpacun onpeaensieT MoHATMEe reogesnm kak obnactu
OTHOLLEHUN, BO3HMKAKOLIMX B MpOLlecCe Hay4yHOW, TeXHUYECKOW U MPOU3BOACTBEHHON OeATENbHOCTU Mo
onpefeneHunto urypbl, pasMmepos, rpaBMTaLUOHHOrO nons 3emnu, KOopAnHaT TOYEK 3€MHOM MOBEPXHOCTU U UX
N3MEHEHW BO BpEMEHW, a reofe3nyeckune u kaptorpadgpudeckne paboTtbl Kak NpoLecc co3naHns reoae3nyeckmnx
1 KapTorpadmyeckmx NpoayKumm, maTepumasnoB 1 faHHblX. KapTorpado-reogeanyecknii oHA - COBOKYMHOCTb
MaTepuanoB W OaHHbIX, CO34aHHbIX B pe3yrbTaTe OCYLUECTBIEHUS reOde3nveckon u KapTorpaduyeckon
OeATeNnbHOCTU U Noanexalumx orMTenbHOMY XPaHEeHUIO B LIENSX UX JalNbHENLLEro NCNofb30BaHus.

Takum 0bpa3om, npouecc cos3faHus reofe3ndyeckux U kapTorpaduyeckMx NpoAyKUMK, MaTepuarnos u
OaHHbIX MOXET HOCUTb KaK TEXHUYECKUI, MPOU3BOACTBEHHBLIN XapakTep, Tak M ObITb MPOLECCOM Hay4HOW
OEesATEeNbHOCTN, TO ECTb HOCUTb TBOPYECKMI XapakTep.

Bonpoc o Tom, Gbima nu cuctema KooOpAuHAT rOCyOAapCTBEHHOW TeOf4e3nyYeckon CeTu co3gaHa B
pesyrnbTaTte TBOPYECKON UMM TEXHUYECKON OEATENbHOCTU, NOAMNEXMUT YCTaHOBEHNIO MPU HOBOM PacCMOTPEHUM
Jena cyaom nepBon UHCTaHLUUMN.

(Onpepenernve CypebHown konnerMm Mo 9KoHoMudeckum cnopam BepxosHoro Cypma Poccuitckon
®epnepaumm ot 8 anpensa 2015 r. N 306-03C14-5432)

BOI'IpOCbI 3alunTbl NpaB Ha pe3ylnbTaTbl MHTeﬂﬂeKTyaﬂbHOVI
OeATeNbHOCTU Npu pacCcMOTpeHUN aen no cnopam, CBA3aHHbIM
C NPpUMEeHEeHnem M36mpaTeanoro 3akoHodaTesnbCTBa
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61. Vicnonb3oBaHne B nevaTHbIX arMTauuoHHbIX Matepuanax doTtorpaduini NaMsATHUKOB apXUTEKTYpbl,
OTKPbITbIX A58 cBOOOAHOrO 4OCTyna, B TOM yncne ans ¢otocbemku nobbiM NMLOM, He CBMOETENbCTBYET O
HapyLleHWn 3akoHodaTenbCcTBa 00 MHTENNEKTyanbHOW COBCTBEHHOCTH.

K. obpaTuncs B cya ¢ 3asgBneHnem ob oTMeHe pernctpaumm kangugaTta B genytatbl [1., nonaras, yTo
nocregHUM NpoBeeHa arnTaLmsa ¢ HapyLleHnemM B TOM Yncrne 3akoHopatenbctBa Poccuiickon denepaunm o6
WHTENNEeKTyanbHON COGCTBEHHOCTMW.

Pelwwennem cyna, octaBneHHbIM 6e3 nameHeHnss CyaebHom komnnernent no agMUHUCTPATMBHBLIM Aenam
BepxoBHoro Cyaa Poccuinckon ®egepaunm, oTkasaHo B YAOBIETBOPEHMM 3asABIEHHbIX TpeboBaHUN.

Mpwn aTOM cya npuvwen K BbiIBOAY 006 OTCYTCTBMU HapyLLUeHWI 3akoHoadaTenbcTBa Poccuiickon dPepepauum
06 nHTEennekTyanbHON COBCTBEHHOCTU B armTauMoHHbIX MaTepuanax [1.

B 3aaBneHumn XK. ykasbiBan, 4To kaHanaaTtom . ncnonb3oBaHbl B arMTauuMoOHHbIX NeYaTHbIX MaTepuanax
6e3 cornacusa npaBoobnagatenen n 6e3 ykazaHuss MMeHn aBTopa oTorpadmm apxXuTEKTYPHBLIX NaMSITHUKOB.

lMpn paccmoTpeHun pena cyaoM Obio yCTAHOBMNEHO, YTO WCMOMb30BaHHble M300paxeHunss B
dhoTorpadusax NaMATHUKOB apXUTEKTYPbI (XPaMOB 1 MOHaCTbIPEN) OTKPbIThbl Ans CBOOOAHOrO AOCTyna, B TOM
yncrne gnst PoToCbeEMKM MobbiM nnuom. ABTOpoM Takux dpotorpadun aensietca K., um B cynebHoe 3acepaHue
ObInu npegcTaBneHbl Kak camu poTorpadmm Ha LMAPOBOM HOCUTene, Tak U [OroBOp aBTOPCKOro 3akasa C
kaHanpatom 1.

Cynom Takke 6bI10 YCTaHOBIEHO, YTO pUCOBaHHOe rpadmyeckoe n3obpaxeHue 3Be3abl Ha Oyknete M B
raseTe, BbibpaHHoe kaHaMaaTom 1. 4na gocTukeHus pedynbTata Ha BblOopax, BbINOMHEHO 6Ee30THOCUTENBHO
pybuHOBOW 3Be3[bl, yCTAHOBNEHHOW Ha ogHou 13 GaweH MockoBckoro Kpemnsi, 1 He TOXOECTBEHHO 3CKU3Yy
n3obpaxeHunsi 3se3abl HapogHoro xyaoxHuka CCCP ®epoposckoro @.9., npaBoobnagatensamm KOTOpPOro B
HacToslLLee BPEMS SABMAKTCA €ro HaCnegHUKK.

Cynom ycTaHOBNEHO, YTO aBTOpPOM, CO34aBLIMM rpadudeckoe usobpaxeHue 3sesgbl, ssnsetca C., C
koTopow kaHauaaTom I1. 6bin NpeaBapuTenbHO 3akiioyeH AOroBop aBTOPCKOrO 3akasa C MOMHOW nepepayent
aBTOPOM MpaB Ha WCMNoONb3oBaHWe Wu3o0paxeHus. [lpeAcTaBneHHble B Cyd  3asiBUTENEM  CKPUHLLOTHI
WHTEPHET-CaTOB He CBUAETENbCTBYOT O TOM, YTO B MevaTHbIX arMTaumoOHHbIX MaTepuanax wusobpaxeHa
nmeHHo KpemneBckas pybruHoBas 3Be3aa.

MHbIX gokasaTenbCTB TOro, YTO B arMTaLMOHHbIX MaTepumanax wusobpaxeHa uMmeHHO KpemneBckas
pybuHoBas 3Be3fa, 3asBuTeNnem cyay npeacraBneHo He 6bino.

(Onpepenexnve CynebHonm kommnermm no agMUHMCTpaTMBHbIM Aernam BepxoBHoro Cypa Poccuiickon
®epepaumm ot 13 ceHTabpsa 2014 r. N 5-AllM14-44)

62. BkniodeHvMe B arutauMoHHble MaTepuansl kaHgugata B Aenytatbl rpaduyeckux M3obpakeHuin
NPOEKTOB CTPOSLLNXCHA OOBEKTOB HEABMXMMOCTU, B TOM YMCHE C niorotTnunamm, 6e3ycrioBHO He CBMAETENbCTBYET
O HapyLUeHUM aBTOPCKMUX NpaB UHbIX NUL, Ha 3TN OO BEKTHI.

A. oBGpaTturncs B cyq C 3asiBNIEHMEM O MPU3HAHUU HE3AKOHHBIM WU OTMEHE pELUEHMsI TeppUTOpUanbHoOM
n3bmpaTenbHOM KOMUCCUN O permcTpaummn KaHgugaTom B genytarthbl ., ykasas, YTO B arMTaLMOHHbLIX JTIMCTOBKax
. OgonyweHbl HapylweHus 3akoHodaTenbCcTBa OO0 MWHTennekTyanbHOW COOCTBEHHOCTM Ha TeppuTopuu
Poccuiickon depepauuun.

PeweHunem cyga, octaBneHHbiM 6e3 nameHeHus CypgebHon konnernen no agMMHUCTPATMBHBIM Aenam
BepxosHoro Cyaa Poccuiickon ®egepaumm, oTkasaHo B yAOBMNETBOPEHUMN 3asiBNIEHHbIX TpeboBaHWN.

Cynom ycTaHOBNEHO, YTO KaHaupaTt . npeactaBun B TEpPPUTOPUArbHYH M30MpaTernbHY KOMUCCUIO
arMTaumoHHbIN nedvaTHbIn MaTepuman "bykneTt", W3roTOBMEHHbIN Ha OCHOBAHWM  3aKIYEHHOro  Mexay
obLecTBOM (MCnoNHWUTENb) U KaHauaaToM [, (3aka3umk) goroBopa o6 okasaHum nonurpaduveckux ycnyr 3a
cyeT cpeacTs M3buparensHoro oHaa.

ArMTaLMOHHbIN MaTepran COCTOUT U3 YeTbipex CTpaHuLl C M3obpaxeHMemM KaHaugaTa B AenyTtaTtbl Ha
oHe cTposdmxca gomoB. B OykneTe copoepxuTtcs uMHopmauus O KaHauvpaate, €ero cembe, CeMeWnHble
doTorpadun, cBegeHns o ero Mecte paboTbl U JOCTMXKeHUusAX. [peacTtaeneHbl rpadguyeckne mM3obpaxkeHus
MPOEKTOB XMWIbIX JOMOB, B TOM 4uUCrie C psgoM JIOroTUMOB, a Takke mn3obpaxeHuss YcneHckoro Cobopa
CBeHckoro MmoHacTbips 1 Xpama Ceprus PagoHexckoro B YTax (MupkoBbix YTax).

Cynom ycCTaHOBMEHO, YTO B arMTauMOHHOM Martepuane OTCYTCTBYeT kakas-nmbo wHdopmaums o6
00beKkTax HEABMXMMOCTW, HanpaeBfneHHass Ha MpUBMEYEHNE BHUMAHUA K KOHKPETHbIM  OObekTam,
dopMUpoBaHME U MNoaaepXaHne uMHTepeca K HUM U MPOABWXKEHWE Ha pPbIHKE, HEe COOEepXUTCA MpPU3HaKoB
KOMMep4Yeckol peknambl, MHopmMauum o reorpacmyeckomM pacrnonioXeHnM OOBLEKTOB HeOBWXKMMOCTM, WX
TEXHUYECKUX N NOTPEOUTENBCKNX XapaKTePUCTUKaX U CTOMMOCTMU.

HapyweHue TtpeboBaHuin cT. 1276 'K P® npu npoBegeHnn npeaBbIOOPHON arutaumm MMeeT MecTo B
crnyyae, Korga B arvTaumMOHHbIX MaTtepuanax 6e3 cornmacums aBTopa MM MHOro npaBoobnagatens wn 6e3
BbINMaTbl BO3HArpaxgeHust BOCNPOU3BOAMTCS, coobwaeTtca B acump unm no kabento coTorpadumyeckoe
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npounsBefeHVe, Npou3BedeHne apxXUTEKTypbl UMM Npov3BedeHne Wn300pasnTenbHOro WCKycCTBa, KOTopble
MOCTOSIHHO HaXOAATCA B MeCTe, OTKPbITOM Afsi CBOOOAHOrO NoceLleHmns, 1 n3obpaxeHue NponsBeaeHUs TakuM
cnocobom siBNsieTCs OCHOBHbIM O6BbEKTOM 3TOr0 BOCNpom3BedeHus, cooblleHuns B acdmp unn no kabenio nmbo
Koraa n3obpaxeHvne Ncnonb3yeTcs B KOMMEPYECKUX LIensX.

C y4yeTOoM TOro, 4YTO yKasaHHble BbiWe rpaduyeckne n3obpaxeHnss OOBEKTOB HEABWXMMOCTU B
arMtauuMoHHoM MaTepuane 6e3ycrnoBHO BOCMPUHUMAOTCS B KOHTEKCTe C  UHgopMauven U UHbIMU
MaTepuanamu, U3NOXEHHbIMW B HEM, 3aHUMAlT He3HaYMTENbHYI0 W HEOCHOBHYIO €e 4acTb, Kaxgoe
n3obpaxkeHne He ABNSeTCS OCHOBHbIM CaMOCTOATENbHbIM OOBEKTOM MHAOPMaUWK, yKa3aHHble Ha CHUMKax
06bEeKTbl HAXOAATCH B MeCTax, OTKPbITbIX ANs cBOGOAHOrO 4OCTyna, Ux nsobpaxeHue B matepvane HaxoguTcs
B KOHTEKCTe C uHGopMauuen, pasMelleHHONW Ha [aHHOW CTpaHuue, O geaTtenbHocTM [., 4YTO He
CBUOETENbCTBYET O NPUCBOEHUM [. aBTOPCTBA MHbIX NUL, Ha 3TU 06 BEKTLI U HApYLLUEHUM aBTOPCKMX Mpas..

(Onpepenenve CygebHonm komnmermm no agMUHUCTpaTUBHbIM Aernam BepxosHoro Cypa Poccuitckon
®epepaumu ot 12 ceHTabpsa 2014 r. N 83-AlIM14-19)

63. MonyndpHOCTb NPOM3BEAEHUS] HE YyKa3biBaeT Ha TO, YTO pe3ynbTaT TBOPYECKOro Tpyaa asTopa
aBnseTcsa obLwecTBEHHbIM AOCTOAHMEM, U MOXET CBOOOAHO MCNONb30BaTbCA JHOOLIM NULOM, B TOM 4ucrie B
arMTaumoHHbIX Martepuanax, 6e3 ubero-nubo cornacuss wnu paspeweHnss M 0e3 BbiMnaTbl aBTOPCKOro
BO3HarpaxaeHus.

MN3bupartenbHoe obbeguHeHne n n3buparenbHas KoMmccus obpaTunuck B CcyA C 3asierieHnem ob oTmeHe
perMctpaummM cnucka kaHauMgaToB B AenyTaThl, BbIOBMHYTOrO M3bupaTtenbHbIM 00beanHeHNeM OTAeNeHus
NONUTUYECKOW NapTuu.

3asBneHMe MOTMBMPOBAHO, B YacCTHOCTW, TeM, YTO aruTauuMoHHble maTtepuanbl usbupaTenbHOro
06beauHEHNsT OTAEMNEHNS NONMTUYECKOM NapTUM U3rOTOBIEHbI C HapyLleHnem TpeboBaHMIn 3aKkoHoO4ATENbCTBA
Poccuickon ®egepauun 06 MHTeNnekTyansHoM COBCTBEHHOCTH.

PelwweHnem cyna, octaBneHHbIM 6e3 nameHeHnss CyaebHon komnnerneit no agMMHUCTPATMBHBLIM Aenam
BepxoBHoro Cyna Poccuiickonn Pepepaummn, 3asBNeHUe yOOBMETBOPEHO, perMcTpaumsi Cnmcka KaHouaaToB
OTMEHeHa.

lMpu paccmoTpeHun gerna CydoM YCTaHOBMEHO, YTO m3bupaTenbHbIM O0beaVHEeHWEM MNONUTUYECKON
napTu1 U3roTOBMEH arMTaunoHHbIN MaTepuan B BUae YeTbipex 6aHHepoOB M ABeHaguatn cutu-60paoB, B TOM
yncrne ¢ n3obpaxeHmeM My>xunHbl B GepeTe Co 3Be30M 1 pa3BeBaloLLMMUCA BONIOCaMn B YepHO-0enom uBeTe.
[aHHbIV arMTauMoHHLIN MaTepuan paspelleH K ucnosnb3oBaHnio H. B ocHoBe n3obpaxkeHus uvcnonb3oBaHa
doTorpacusa KyOMHCKOro rocygapcTBeHHOro aesartens OpHecto Ye eBapbl, aBTOPOM KOTOpPOW SABMSieTCS
KybuHckuin cpotorpad Anbbepto Kopaa (Anbbepto [Ouac ytbeppec), ymepwun 25 maa 2001 r. Kagp 6bin
coenaH 5 mapta 1960 r.,, a B 1967 rogy cotorpacdms Obina pacnpocTpaHeHa B EBpone wtanbsaHCKMM
nspatenem xaHmkakomo denbTpuHennun. Ha aton dotorpacum Ye NeBapa nsobpaxeH B 6epeTte co 3Be3non
1 passeBatoLLmmMmncsa sonocamu. MNMocne rmbenu Ye MNesapbl (9 oktabpsa 1967 r.) dotorpadms oo Hactoswero
BpeMeHn usBecTHa noa mmeHem "lepoudeckuin MNapTtusaH". B 1968 rogy uvpnaHOCKMA XYOOXHUK  [hxum
duynatpuk cos3gan CTUAM30BaHHBIM YEepHO-KpacHbl Mnoctep (nnakaT) paHHon dpoTtorpadmm, KOTOPbIN
hakTU4ecKkn B HacTosiLLiee BpeMs IBNSETCA OAHMM U3 YacTo KonMpyeMbix n3obpaxeHun Ye 'eBapsl.

Takum obpasom, aBTopamm n3obpakeHnsa Ye M'eBapbl SIBNAIOTCA MHOCTpaHHbIE rpaxaaHe A. Kopga u [.
duynaTpuk, BNepeble CBOWM Mpou3BedeHst OHUM obHapogoBanu 3a npegenamu Poccuiickon deagepaumn.
doTorpacums n noctep (nnakat) ¢ msobpaxeHnem Ye [eBapbl ABNAKTCA OObekTamMu aBTOPCKOro npasa U
obHapogoBaHbl Npu xM3HKM aBTopoB. ABTopckve npaBa A. Kopabl v [. duuynatpuka, B TOM 4ucrne npaso
aBTOPCTBA, UMSA aBTOpa, HENPUKOCHOBEHHOCTb NPOMN3BEAEHMS, NoAexar 3almTe.

NmeeTca Takke obLenocTynHas nHopMauusa o ToM, YTo NpaBo Ha doTorpacuio ¢ usobpaxeHvem Ye
eBapbl npuHagnexut godepu [O. Kopabl v mcnonb3yeTcsa B COTPYOHUYECTBE C npaBuTenbCTBOM  KyObl,
3awuuieHo Toprosor mapkon nog N VA-1-276-975.

[okasaTenbCctB TOro, 4YtO0 u3bupaTenbHbiM O6beAMHEHMEM MNONUTUYECKOW nNapTUM MOMy4YeHO OT
yKa3aHHbIX aBTOPOB 3TUX NPOM3BELAEHUI UK MHBIX NpaBoobnagaTenen cornacne Ha WUCNONb30BaHNE AaHHbIX
npou3BefeHNi B arMTauMoHHbIX MaTepuanax, cygy He npeacTtaeBneHo. Cya cnpaBegsiMBO — pacueHun
arMtauuoHHble MaTtepuanbl ¢ usobpaxeHvem Ye [eBapbl kak HapylleHWe 3akoHodaTtenbcTBa Poccuiickon
®epepaummn 06 wvHTENnekTyanbHOM COGCTBEHHOCTM W, KakK CNeacTBuMe, OTMEHWN permcTpauuio  cnmcka
KaHAMOaToB, BbIABUHYTOrO n3bunpartenbHbiM 06beanHEHNEM OTAENEHUSA NOMUTUYECKON NapTUM.

Mpu aTom cya anennsuMOHHOW WMHCTaHUMKM NPOBEpUn AOBOL anensisiuMoHHOM Xanobbl O TOM, 4TO
n3bupaTtenbHbIM 00beAMHEHNEM NOMUTUYECKOWN NApTMM B arlMTaLMOHHBLIX MaTepranax ucrnonb3oBaH obpas Ye
[eBapbl WCKMOYUATENBHO Kak oOLlenpuU3HaHHbIA CcuMBON  CBOOOAbI, He3aBMCUMOCTM U Oopbbbl  3a
crnpaBegsiMBOCTb, @ He ero oTtorpadmsi UM  PUCYHOK, KOTOpble CTanuM akTU4eCKn OOLLECTBEHHbIM
OOCTOSiHMEM BCreACTBME BOMbLLOTO TUPaXMpPOBaHUS Y NCMOSNb30BaHMSA NPOU3BOAUTENSAMM KPyXeK, PyTOonoK u

T.0.
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Cyg ykasan, 4to cama no cebe nonynspHocTb npousseaeHun A. Kopabl 1 . duunatpuka He ykasbiBaeT
Ha pe3ynbTaT TBOPYECKOro Tpyda aBTopa Kak Ha obLiecTBeHHoe JdocTosiHve, ubo, no cmbicny cT. 7 1 18
BepHcKol KOHBEHLMMW, NPOM3BEAEHNE MOXET CTaTb OOLLECTBEHHbIM AOCTOSHMEM BCeACTBME MCTEYEHUS CpoKa
OoXpaHbl UNK BCNEACTBUE NCTEYEHMS paHee NpegoCTaBeHHOro NpoM3BEeAEeHNI0 cpoka oxpaHbl. [1pn 3Tom Cpok
oxpaHbl poTorpacmyecknx npousBedeHMn He MoxeT OblTb Kopode 25 net CO BpEMEHW CO34aHus Takoro
nponseeneHus. Cpok xe oxpaHbl, NpegoCTaBNAeMon Nocne CMepTn aBTopa, U CPOKU, NpeayCMOTPEHHbIe nMn. 2 -
4 cT. 7 OaHHOW KOHBEHLMM, Ha4YMHAOT Tedb CO [OHSI CMEpTW aBTopa WM CO LHSA HAcTynneHus cobbiTus,
YKa3aHHOTO B 3TUX MYHKTaxX, HO MPOAOIMKUTENBHOCTb 3TMX CPOKOB MCHUCIISAETCS Tonbko ¢ 1 AHBapsa ropa,
cneayroLlero 3a rogoM CMepTU UMM rogoM HacTynseHnst Takoro cobbitus. AeTtop doTtorpacdum Ye leBapbl A.
Kopga ymep B 2001 rogy, noaTomy ABaALaTUNATUIETHUI CPOK OXPaHbl aBTOPCKOro Npaea Ha dotorpaduio He
uctek. B oTtHoweHun nnakata, co3gaHHoro [. duunatpukom, Takke HE WUCTEK CPOK OXpaHbl, MOCKOSbKY
cornacHo bepHckon KOHBEHLUN OH COCTaBMNSAET BCe BpeMs Xn3Hu aBTopa 1 50 neT nocne ero cmepTu.

(Onpepenexnve CynebHon kommnerm no agMUHMCTpPaTMBHbIM Aernam BepxoBHoro Cypa Poccuiickon
®epepaumm ot 9 ceHTabpa 2014 r. N 30-AllrM14-6)

64. Vcnonb3oBaHWe B arnTauMOHHbLIX MaTepuarnax pesynbTaTOB MWHTeNNeKTyanbHOW OeATeSNIbHOCTH,
KOTOpblE HE SIBMSIIOTCA OCHOBHbIM CaMOCTOATENbHbIM OOBEKTOM WHOPMaLUK, 3aHUMAKT HE3HAYUTENbHYIO
YacTb M HE PacnpoCTPaHATCA B KOMMEPYECKUX LEnsX, He MOXET CMyXWUTb OCHOBaHWEM AN OTMEHbI
perncTpaumm kaHguaaTta.

B., ABnsowmiics 3aperMcTpMpoBaHHbiM KaHaugaTtoM B AdenyTtartbl 0OnacTHOro nNpeacTaBUTENbHOMO
opraHa, obpaTuncs B cyf ¢ 3asdBrieHneMm 06 oTMeHe permctpaumm kKaHgugaTta B genyTtaTel A., nonarasi, 4To B
arMTaunoHHbIX MaTepuanax nocnegHero AonyLeHbl HapyLeHUs aBTOPCKUX MpaB..

PeweHnem cypa, ocrtaBneHHbiM ©e3 wuameHeHua CyanebHoW Konmermem no rpaxgaHckum aenam
BepxosHoro Cyna Poccuiickon ®egepaunm, oTkasaHo B yAOBNETBOPEHUMN 3asiBNIeHHbIX TpeboBaHWN.

O6paluascs B cya, B. ykasbiBan, uto gna A. Obina u3rotoBrneHa npasgHWYHas OTKpbITKA CO CoBamu
agpecHbIX (NepcoHarnbHbIX) NO34paBneHnn BeTepaHoB ¢ 66-neTHel rogoBLnHon Mobefbl COBETCKMX BOWCK B
Cranunrpaackon 6utee 1942 - 1943 rr. ¢ onnaTon u3 ero msdbupatenbHoro ¢oHga. Ha nuueBol CTOpoHe
OTKPbITKN N3006paXkeHbl CKyNbNTypHbIE KOMMO3MLUKN, FeOprneBcKkas IeHTa, npvBedeHbl crioBa Maplana B.W.
YylikoBa (He COOTBETCTBYHOLLUME YKa3aHHOMY B OTKPbITKE WMCTOYHUKY), Mcnonb3oBaHbl ABe doTtorpadun 6e3
paspeLleHuns nx npasoobnagartens. B oTneyaTaHHOM Takke U3 cpeacTs ero nsbunparenbHoro ¢oHaa nUCTOBKE
ncnonb3oBaHo oTou3obpaxkeHne CKynbnTypbl, @ B arMTauMoOHHOM MrakaTte He3aKOHHO MCMoSb30BaHO
dhoTounsobpaxeHne xpama 6e3 paspeLleHns npaBoobnagartens u 6e3 3akmnyYeHUss C HUM COOTBETCTBYHLLEro
J0roBopa, To eCTb ObIIN HapyLleHbl HOPMbI FPaX4aHCKOro 3akoHogaTenbcTBa 06 aBTOPCKOM npaBe. YKa3aHHbIe
arMTaunoHHbIe MaTepuanbl pacnpocTpaHanNnck cpeagun nsdbuparenen.

Cypg oTkasan B y4OBMNeTBOPEHUN 3asiBNIEHHbIX TpeOOBaHWMA, NPUAS K BbIBOAY O TOM, YTO W3rOTOBMNEHWNE U
ncnonb3oBaHWe arnTaLMoHHOro MaTepmana UMenn Mecto, Ho OBCTOATENbCTB, yKasbiBaloLMX Ha HapylleHue
TpeboBaHWiA M3bupaTenbHOro NMoOo rpakaaHcKoro 3akoHodaTenbCTBa (00 MHTEeNnnekTyansHom coBCTBEHHOCTM)
NPV U3roTOBMEHUN, PA3MELLEHNN U PACNPOCTPAHEHUN arTaUMOHHOIO MaTepuana co CTOpOHbl A. JOMYLLEHO He
Obino.

BboiBog cyga nepBOM WMHCTaHUMM MOTMBMPOBaH TeM, YTO kKaHAMAaT BNpaBe pPacnpoCTpaHATb
arMTaumoHHble mMaTepuanbl C COGMOAEHMEM YCTaHOBMEHHOIO Mopsgka, B TOM 4ucre C  cobniogeHuem
3akoHoAaTenbCcTBa 06 MHTENNeKTyanbHoM CO6CTBEHHOCTU, NPU 3TOM 3asiBUTENEM NO Aeny He npeacTaBreHo
[0oKa3aTenbCTB, yKa3blBaloLMX Ha HecobntoaeHne A. ero npae 1 00s3aHHOCTEN.

B cuny ct. 1276 TK P® (0 cBOGOOHOM MCMONMb30BaHUU MPOU3BEAEHMS, MOCTOSIHHO HaXoOsALWEerocs B
MecTe, OTKPbITOM A58 cBOGOAHOro nocewennsi) A. Bnpaee 6bin Mcnonb3oBaTb (POTOM30OPaKEHUS MaAMSATHbIX
CKyNbMTYp; UCMOMb30BaHWe (OTOU300paKEeHWN CKyNbnNTypbl MU Xpama B aruTauuMoHHOM maTtepuane, rge
hoTodbparMeHThbl He ABMASIOTCA OCHOBHbIM OO BbEKTOM, HE ABMNSETCA HapyLUEHUEM CO CTOPOHbI A.

ABTOPOM MCNOMb30BaHHbLIX B aruTaumoHHOM MaTepuane gotorpaduyeckux npoussegeHun asnsnca K.,
KOTOpbil Ha Ge3Bo3me3gHON ocHoBe M 6e3 TpeboBaHus 00 ykazaHUM CBOEro MMEeHW npegoctaBui ux A.
CBefeHnii 0 TOM, KTO SBMANICA aBTopaMu HEMOCPEACTBEHHO MaMSATHMKOB, He npefcTaBrieHo. beccnopHbim
ABNSETCHA TO O6CTOATENBCTBO, UTO MAMSATHMKA HaxoOATCS B OTKPbITbIX M CBODOAHBIX ANA [OCTyna MecTax.
AHanus arMtaunmoHHoro Mmatepmana ¢ potorpamammn CKynbATYPHbIX KOMMO3WUUIW YKasblBaeT Ha TO, YTO 3TU
n3obpaxkeHnsi He ABMSIOTCS €ro OCHOBHLIM OOBHEKTOM M YTO €ro pacnpoCTpaHEHNE B KOMMEPYECKUX LEeNsax He
OCYLLECTBMSANOChH.

Cynom npuaHaHa HECOCTOATENBHOCTL JOBOAOB 3asBUTENSA 00 MCKaKEHUU MNPUBEAEHHBIX Ha OTKPbITKE
cnoB mapwana B./. YyinkoBa, 0 HenpaBUIIbHOW CCbINIKE Ha WCTOYHMK, O HapyLIEHWW aBTOPCKUX MpaB M O
nepepaboTke nponsseaeHus. PasmelleHnem CnoB Mapluana B KHWre B KayecTBe uuTaTbl aBTOpPCKME npasa
pefakTopa He HapyllalTcs, TeMm bonee 4To (ppasa maplwana crana KpbinaTtblM BblpaXeHuWeMm, pasMelleHa B
cetn "VIHTepHeT", TO eCTb ABNAETCS AOCTYNHOW Gonbliomy Kpyry ntogen. HeBepHasi cCbinika Ha MCTOYHUK
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"O630p cyaebHoM NpakTMkK No Aenam, CBA3aHHbIM C
paspeLleHneM CNopoB O 3aLLNTE MHTENNEKTyarnbHbIX npas”
(yTB. MNpesnamnymom Bepx...

HokymeHT npepgoctasneH KoncynbranTllntoc
[ata coxpaHeHus: 01.10.2015

HaxoxaeHus dopasbl He MOXET ObITb MpU3HaHa BreKyLIeN OTMEHY PerMcTpaLmmn KaHguaara, a UCKIYeHne u3
uuTaThl cnoBa "xuMBble" He AABNsieTcst nepepaboTkon npousBeneHus. BocnponseegeHne Ha no3gpaBUTENbBHON
OTKpbITKE LIBETOB rBO3AMKM, Medanu "3a obopoHy CtanuHrpaga", reoprmeBCKOW FEHTbl He ykasblBaeT Ha
HapyLleHne YbnX-NMbo aBTOPCKMX Npas.

Mony4yeHne A. Ha 6e3BO3ME3HON OCHOBE YCITyr MO KOMMOHOBKE arnTauMOHHbIX MaTepuanoB n nx caade
B MeYyaTb COOTBETCTBYET 3aKMo4eHHOMY A0roBopy. Mimetowmnecsa B NO34paBUTENBHON OTKPbITKE KOMUPOBaHHbIE
C VHTepHeT-canTa [Be 3MeKTpPoHHble dhoTorpacun (B Kayectse boHa U (pparMeHTapHO) MCMOMb30BaHbl He B
CMW, a B arvtauuoHHbIX MaTepuanax. Mcnonb3oBaHHble B arutauuMoHHOM MmaTtepuane dparMeHThbl
(n300paxeHust) He ABNSOTCS OCHOBHBIM 0ObEKTOM OTKPbITKM.

(Onpepenenne CynebHown konnerum no rpaxxgaHckum genam BepxosHoro Cyaa Poccuiickon denepaumm
oT 11 mapta 2009 r. N 16-I09-12)

65. B cnyyae 3aknoyeHnsa kaHaMaaToM B AenyTaThl NIMLEH3UOHHbIX JOrOBOPOB HAa UCMONb30BaHWe npwu
npoBeAeHUN NpeaBbIOOPHON arTaumm My3blKarnbHbIX NMPOWM3BELEHUA C COOTBETCTBYIOLLEN OpraHusauuen no
KONMMEKTMBHOMY YyMNpaBfieHWIo NpaBamu MosTy4eHne JOMNOMHUTENbHOrO Corflacus aBTOPOB U UCMOMNHUTENEN 3TUx
nponsBeneHnin He TpebyeTcs.

E. obpatunca B cya c 3agBneHnem 00 OTMeHe peructpauumn kaHamaarta Jl., KOTOpbiA, MO MHEHUIO
3aaBuUTens, NpoBoAUN NpeaBbiOOPHYK arMTauuio B HapylleHue 3akoHoAaTenbCcTBa 06 MHTennekTyanbHou
COBCTBEHHOCTN, MOCKOSLKY WMCMOMb30Ban ayaMopoNiMK C OTpbIBKAMW M3 My3blKarnbHbIX Npou3BefeHun 6e3
cornacus aBToOpoB M UCTONHUTENEN, 6e3 3aKNioYeHNs NIMLEH3MOHHOIO A0roBOpa M yNnaTbl BO3HArPaXKaeHusl.

Pelwennem cyga, octaBneHHbIM 6e3 nameHeHnss CyaebHonm kommernen no agMMHUCTPATMBHBLIM Aenam
BepxoBHoro Cyma Poccunckon depepauum, oTkasaHO B yOOBNETBOPEHUM 3asBIIEHHbIX TpeboBaHum no
cnenylLwmnM OCHOBaHUSIM.

CyooMm ycTaHOBMEHO, 4TO YyBeOOMMEHVMEM MpeacTaBUTENbCTBA OpraHus3auum Mo KOMSEKTUBHOMY
yrpaBrneHnto aBTOPCKUMUN N CMEXHBLIMKU NpaBamMu - Poccuiickoro aBTopckoro obuiectsa ot 21 despansa 2011 .
J1. 6bIn0 paspeweHo B nepuog ¢ 21 despana no 11 mapta 2011 r. nybnvyHoe WMCMNOMHEHWE C MOMOLLbIO
TEXHUYECKNX CPEACTB Ha TEPPUTOPUM M3OMPaTENbHOMO OKpyra MpPOW3BEAEHWN, BXOAAWMX B penepTyap
Poccuickoro aBTopckoro obLiectsa, NyTeM 3aknoYeHns 4orosopa.

PAO ynpaensieT aBTOpCKMMM NpaBamMun aBTOPOB NPOM3BEAEHNN, NCMOMNb30BaHHbLIX kKaHaugaTom J1., npu ux
NyGrMYHOM UCNONHEHNN.

21 cpeBpansa 2011 r. PAO 3akmnoyeH NMUEH3MOHHBIN Aorosop ¢ J1. Ha NyGrMyHoe MCMoNIHEHME aBTOPCKUX
npousseneHni, J1. nponssegeHa onnarta no Orosopy.

21 deBpansa 2011 roga J1. ¢ obuiecTBOM MO KONNEKTUBHOMY YMNPaBfiEHUO CMEXHbIMU nNpaBaMu
"Bcepoccuiickass OpraHmsauus WHTennektyanbHon Co6CTBEHHOCTM" 3akntoveH [AOroBop O  BbinfaTe
BO3HarpaxgeHus 3a nyonnyHoe ncnonHeHne oHorpamm.

Mpu Taknx ob6cTOATENBCTBAX CYA YCTAHOBWI, YTO OCHOBAHWI, NpeayCcMOTpeHHbIX noan. "a" n. 7 cT. 76
depepanbHoro 3akoHa oT 12 ntoHA 2002 r. N 67-®3 "O6 OCHOBHbIX rapaHTUsAX M3bupartenbHbIX NpaB U MpasBa
Ha yyacTne B pedepenayme rpaxgaH Poccunckon ®epepauun” ans oTMEHbl perucrtpaumuM kaHgupata B
genyTtaTbl, HE MMeeTCH, MOCKOMbKY kaHauaaTom J1. ObINo nonydeHo paspelleHve npaBoobnagaTtens Ha
MCMNofb30BaHWe aBTOPCKNX MPOU3BEOEHNI NyTEM 3aKIMOYEHUS FMMLEH3NOHHOrO AOroBopa, npousBefeHa ero
onniaTa, 3aKryeH JOroBop Ha UCMNOfb3oBaHME POHOrpaMm.

(Onpepenernve CygebHonm komnmermm no agMuHUCTpaTUBHbIM Aernam BepxosHoro Cypa Poccuitckon
®epepaumu ot 11 mapta 2011 r. N 10-I'11-4)
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	37. При выявлении сходства до степени смешения используемого ответчиком обозначения с товарным знаком истца учитывается общее впечатление, которое производят эти обозначение и товарный знак (включая неохраняемые элементы) в целом на среднего потребителя соответствующих товаров или услуг. Вместе с тем использование исключительно неохраняемых элементов товарного знака не может быть признано нарушением


	Досрочное прекращение правовой охраны товарного знака
	38. Для целей применения положений ст. 1486 ГК РФ учитывается не любое использование товарного знака правообладателем, а лишь совершение действий, предусмотренных п. 2 ст. 1484 ГК РФ, непосредственно связанных с введением товара в гражданский оборот
	39. Досрочное прекращение правовой охраны товарного знака в связи с неиспользованием означает прекращение исключительного права на товарный знак на будущее время (п. 4 ст. 1486 ГК РФ), поэтому требования правообладателя о защите исключительного права, предъявленные до прекращения правовой охраны товарного знака, подлежат удовлетворению
	40. Подача истцом заявки в Роспатент на регистрацию товарного знака или сходного с ним товарного знака в отсутствие иных доказательств реального намерения использовать товарный знак само по себе не является основанием досрочного прекращения правовой охраны товарного знака в связи с неиспользованием в соответствии с положениями ст. 1486 ГК РФ
	41. При рассмотрении требования о досрочном прекращении правовой охраны товарного знака вследствие его неиспользования бремя доказывания использования товарного знака лежит на правообладателе. Для целей ст. 1486 ГК однородность товаров не учитывается
	42. Истец по делу о досрочном прекращении правовой охраны товарного знака в связи с неиспользованием должен доказать свою заинтересованность в прекращении правовой охраны спорного товарного знака. При этом однородность производимых истцом товаров и оказываемых им услуг товарам и услугам, для которых зарегистрирован товарный знак, учитывается для целей ст. 1486 ГК РФ
	IV. Иные вопросы, связанные с защитой прав на результаты интеллектуальной деятельности

	Практика рассмотрения дел о признании недействующими нормативных правовых актов, затрагивающих вопросы интеллектуальной собственности
	43. Наличие прокатного удостоверения требуется только для публичной демонстрации кино- и видеофильмов, а не любых аудиовизуальных произведений

	Процессуальные вопросы
	44. Дела по спорам о защите интеллектуальных прав с участием организаций, осуществляющих коллективное управление авторскими и смежными правами, после 8 декабря 2011 г. Рассматриваются арбитражными судами независимо от того, в интересах правообладателей какой категории (физических или юридических лиц) выступает такая организация в суде, и от характера спорных правоотношений
	45. Аккредитованная организация по управлению правами на коллективной основе вправе в интересах третьих лиц предъявлять в суд требования о защите авторских и смежных прав, управление которыми она осуществляет
	46. При рассмотрении дел о защите нарушенных авторских или смежных прав суду необходимо установить, права на какие конкретно произведения и объекты смежных прав были нарушены на основании непосредственного исследования имеющихся в деле доказательств (ст. 10, 71 АПК РФ)
	47. При взыскании на основании подп. 1 п. 4 ст. 1515 ГК РФ компенсации за незаконное использование товарного знака суд определяет ее размер не произвольно, а исходя из оценки представленных сторонами доказательств
	48. При взыскании компенсации за незаконное использование результатов интеллектуальной деятельности судебные расходы на оплату государственной пошлины относятся на истца пропорционально размеру необоснованно заявленной им компенсации
	49. Суд удовлетворяет заявление правообладателя о принятии предварительных обеспечительных мер или об обеспечении иска по доменным спорам при представлении заявителем доказательств наличия у него права на результат интеллектуальной деятельности или средство индивидуализации и доказательств нарушения исключительного права

	Практика рассмотрения заявлений о принятии предварительных обеспечительных мер защиты авторских и (или) смежных прав в информационно-телекоммуникационных сетях, в том числе в сети "Интернет"
	50. Помимо требований, установленных частью первой ст. 144.1 ГПК РФ, заявление о принятии предварительных обеспечительных мер в целях защиты исключительных прав в сети "Интернет" должно отвечать общим требованиям к содержанию и порядку подачи процессуальных документов в суд
	51. В заявлении о принятии предварительных обеспечительных мер должно быть указано наименование и местожительство (местонахождение) лица, ответственного за заявленное нарушение исключительных прав на фильм
	52. Обращаясь в суд с заявлением в порядке ст. 144.1 ГПК РФ, заявитель должен доказать принадлежность ему прав на фильм и факт использования его в сети "Интернет"
	53. В случае удовлетворения заявления о принятии предварительных обеспечительных мер Роскомнадзор и иные лица обязаны прекратить создание технических условий, обеспечивающих размещение, распространение и иное использование фильма на сайте в информационно-телекоммуникационной сети
	54. До 1 мая 2015 г. Законом не была предусмотрена возможность принятия предварительных обеспечительных мер в целях защиты исключительных прав в сети "Интернет" на иные (кроме фильмов) объекты авторских прав
	55. После 1 мая 2015 г. Предварительные обеспечительные меры могут быть приняты не только в отношении прав на фильмы, в том числе кинофильмы, телефильмы, но и в отношении прав на любые другие объекты авторских и (или) смежных прав, кроме прав на фотографические произведения и произведения, полученные способами, аналогичными фотографии

	Вопросы защиты прав на результаты интеллектуальной деятельности, созданные за счет бюджетных средств
	56. Права на результаты интеллектуальной деятельности, созданные за счет бюджетных средств, принадлежат Российской Федерации, если это предусмотрено государственным контрактом/договором. В случае принадлежности исключительного права не Российской Федерации правообладатель обязан заключить с госзаказчиком договор о безвозмездном предоставлении права на использование такого результата интеллектуальной деятельности при изготовлении поставляемых товаров либо выполнении подрядных работ для государственных нужд
	57. В случае принадлежности Российской Федерации в лице госзаказчика в силу заключенного контракта имущественных прав на единую интегрированную информационную систему (государственную информационную систему) государство является правообладателем как всей системы в целом, так и ее частей
	58. Правомочие на модификацию программ для ЭВМ, созданных по государственному контракту, содержащему условие о принадлежности исключительных прав на полученные результаты Российской Федерации в лице госзаказчика, охватывается исключительным правом Российской Федерации как правообладателя
	59. Заключение государственного контракта на выполнение работ по технической поддержке и сервисному обслуживанию государственной информационной системы, разработанной по государственному заказу и принадлежащей государству, иным подрядчиком не свидетельствует о причинении тем самым ущерба исполнителю (разработчику) по первоначальному государственному контракту, во исполнение которого она разработана
	60. Геодезические и картографические продукция, материалы и данные признаются результатами интеллектуальной деятельности, если процесс их создания носит не только технический, производственный, но и творческий характер

	Вопросы защиты прав на результаты интеллектуальной деятельности при рассмотрении дел по спорам, связанным с применением избирательного законодательства
	61. Использование в печатных агитационных материалах фотографий памятников архитектуры, открытых для свободного доступа, в том числе для фотосъемки любым лицом, не свидетельствует о нарушении законодательства об интеллектуальной собственности
	62. Включение в агитационные материалы кандидата в депутаты графических изображений проектов строящихся объектов недвижимости, в том числе с логотипами, безусловно не свидетельствует о нарушении авторских прав иных лиц на эти объекты
	63. Популярность произведения не указывает на то, что результат творческого труда автора является общественным достоянием, и может свободно использоваться любым лицом, в том числе в агитационных материалах, без чьего-либо согласия или разрешения и без выплаты авторского вознаграждения
	64. Использование в агитационных материалах результатов интеллектуальной деятельности, которые не являются основным самостоятельным объектом информации, занимают незначительную часть и не распространяются в коммерческих целях, не может служить основанием для отмены регистрации кандидата
	65. В случае заключения кандидатом в депутаты лицензионных договоров на использование при проведении предвыборной агитации музыкальных произведений с соответствующей организацией по коллективному управлению правами получение дополнительного согласия авторов и исполнителей этих произведений не требуется


